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KEMPER K. KNAPP 
A Tribute by Two Friends 


The University of Wisconsin lost one of its greatest alumni when 
Kemper K. Knapp died on February 23, 1944. Loyal and devoted 
to the University during his long and busy life, he culminated that 
devotion upon his death by bequeathing the bulk of his large fortune 
to the University. This he earned with rare ability and hard work, 
and accumulated by broad-guaged, far-seeing thrift. It is impossible 
to do full justice to this unusual citizen, lawyer and devoted alumnus 
in a brief tribute. 


Kemper K. Knapp was born at Marquette, Green Lake County, 
Wisconsin, on March 7, 1860. He entered the College of Liberal 
Arts at the University of Wisconsin in the Fall of 1875 and graduated 
in the Class of 1879. He received his degree from the College of 
Law in 1882. In that year he was admitted to the Bar of the State 
of Illinois and practiced his profession, with offices in Chicago, for 


over half a century. 

Kemper Knapp’s rearing and schooling were had in the midst of 
surroundings which tempered his viewpoints with a true appreciation 
of all that is strong and beautiful. Throughout his busy life, this 
influence was prominently reflected. Once in speaking of the Uni- 
versity to a small group of alumni, he began with a description of 
the campus, the lovely hills, the crowning buildings, the surrounding 
trees, and Lake Mendota under a splendid sunset. Then followed a 
description of the real inner University. It was all deeply apprecia- 
tive and filled with understanding—concisely, clearly and charmingly 
revealed. 

Kemper Knapp’s helpfulness to his Alma Mater did not begin 
with this testamentary aid. He served it through all of his many 
busy years. Long ago he gave the Board of Regents a Student 
Loan Fund. To this he added from time to time. Within a year 
before the donor’s death a one-time borrower ancnymously gave a 
thousand dollars to it.. In directing that an additional amount be 
added to this Fund, he spoke as follows in ‘his will: 


“I consider a borrower will be benefited more by keep- 
ing his obligation than by borrowing.” 
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Kemper Knapp contributed generously to the Memorial Union 
Building and to other projects. He ever gave aid to any good 
movement in behalf of the University. When sought (he never 
volunteered), he gave sound advice to those interested in the Uni- 
versity. His service sprang from an interest which money alone 
cannot evidence. In respect to the gift which began as a Student 
Loan Fund, he further said in his will: 


“T desire that a part of the income of such fund devised 
and bequeathed to such Regents be used to cultivate 
in the student body ideals of honesty, sincerity, earnest- 
ness, tolerance and ‘social and political obligations.” 


Here is a brief revelation of the ideals of Kemper K. Knapp—a 
true picture of his character. His loyalty to Wisconsin was unfail- 
ing—but it was not a thoughtless loyalty. He expected performance. 
He was tolerant, but his tolerance sprang from strength—not from 
weakness. He was thoughtful, considerate and helpful to young 
lawyers, who, like himself, found hard beginnings in a large city. 
To many he gave time and financial help. He was ever motivated by 
a desire to meet to the fullest the obligations of a good citizen and of 
his profession. He was a lawyer. To his career all lawyers can 
point with pride. He was one who justified the best that can be 
said of the legal profession—viz.: it is “as honorable as justice—as 
ancient as the forms of law.” 

In Kemper K. Knapp were found the rather simple requirements 
of the great lawyer. He did not fear to face passing delusions. 
Though outstanding at the Bar he had that innate, confident modesty 
that made him wholly willing to serve in respectable obscurity. He 
never pursued the hope of favor through “crooking the pregnant 
hinges of the knee”. 


Mr. Knapp was a practical idealist, devoted to facts. The truth 
to him was not an abstraction. It had to do with the concerns and 
affairs of men. He was sound in his counsels and sound in his ad- 
vocacies. It would have been a waste of time to attempt to induce 
him to take a position on facts or law that he thought unsound. 
Because of his unwavering legal and intellectual integrity, he had 
the confidence of his clients, of his associates, of the Bar, of the 
public and of the courts. Such a confidence, so broadly extended, is 
of slow growth. When attained and earned, it endures. 

Of course, it cannot be said that he was invariably right. Courts 
differ—sometimes with each other. Juries may be, and are, often 
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uncertain. Evidence is frequently difficult of analysis. Not infre- 
quently it is conflicting. Legal questions may be complicated. The 
science of the law is not exact—it must have its human inexactitudes. 

Kemper Knapp, keen-minded, able and sound, lost no cause, we 
believe, through unjustifiable advocacy. 

Intellectual honesty is perhaps the highest of all qualities for a 
lawyer to possess. Kemper Knapp’s eyes saw—his ears heard. His 
thinking and his conduct were never diverted by prejudice, by wish- 
fulness, or by clamor. His reasoning was direct and simple. He 
was morally honest, of course, but he had that rarer quality—intellec- 
tual honesty, the one found in all truly great lawyers. To him there 
was no substitute for work. No brilliance, no genius can be sub- 
stituted for it. Busy as he ever was, he was never too busy to take 
the pains that the practice of the law demands. He was broadly 
grounded—not only in the law as a whole science, but in the general 
fields of knowledge. His education began that way. It so continued 
throughout his life. He knew principles. He knew that cases illu- 
minate principles, but generally do not make them. Though as Lord 
Coke said: “Reason is the life of the law,” with Kemper Knapp it 
was this—and more. It was the rational application of principles to 
human affairs by a great human being. 

In June, 1930, the University of Wisconsin conferred on Kemper 
Knapp an honorary degree. On the occasion of its bestowal, Presi- 
dent Frank gave the utterance following: 


“To Kemper K. Knapp: Because as a son of this Uni- 
versity, you have been a faithful trustee of her dual 
tradition of scholarship and service, and because in you 
the specialism of the lawyer has been enriched by a 
wider learning ; because to the private practice of your 
profession you have brought a living sense of public 
service, I am happy to confer upon you the University’s 
honorary degree of Doctor of Laws.” 


The range of his services at the Bar is suggested by his employ- 
ment in the Law Department of the Chicago & Great Western Rail- 
road Company from 1885 to 1890; with the Chicago & Northern 
Pacific Railway Company from 1890 to 1893; as attorney for the 
Wisconsin Central Company, operating the Chicago & Northern 
Pacific Company from 1893 to 1895; as attorney for the Chicago & 
Calumet Terminal Railroad Company from 1893 to 1897; and as 
attorney for the Receivers of the Chicago & Northern Pacific Rail- 
road Company, E. J. & E. Railway Company of Chicago, and Chi- 
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cago, Lake Shore & Eastern Railway Company. Beginning in 1899 
he was general counsel of the Illinois Steel Company, the E. J. & E. 
Railway Company, and the Chicago, Lake Shore & Eastern Railway 
Company. He served well as director in many important companies, 
He was the head of a great law firm. At the time of his death, this 
firm was Knapp, Cushing, Hershberger and Stevenson. Of the 
many matters in which he engaged, we call attention to one in which 
he served in his later years. It is the case of United States v. Elgin, 
Joliet & Eastern Railway Co., 298 U. S. 492. In this case, from 
its inception he appeared with Nathan L. Miller, Frank B. Kellogg 
and Charles S. Belsterling. It arose under “The Commodities 
Clause,” which was enacted by Congress in 1906 as a part of the 
Interstate Commerce Act. It prohibits any railroad company from 
transporting in interstate commerce any article or commodity manu- 
factured, mined, or produced by it, or which it may own in whole or 
in part, or in which it may have an interest, direct or indirect, unless 
the article or commodity is intended for use in the conduct of the 
railroad’s business as a common carrier. Its purpose was to prevent 
favortism in the form of rebates and preferential treatment to cer- 
tain classes of shippers. It had been construed by the Supreme 
Court in several decisions, and had been applied against a railroad 
company in the case of United States v. Reading Co., 253 U. S. 26. 
In that case the Reading Railroad Company, a wholly owned sub- 
sidiary of the Reading Company, was prohibited from transporting 
the coal of a coal mining company which was also owned by the 
Reading Company. Those companies had interlocking directorates 
and it appeared that all of them were operated as a unit. The lan- 
guage of the opinion was broad enough to apply to any railroad 
which was owned by a holding company in respect to the transporta- 
tion of articles manufactured by another company also within the 
ownership of the same holding company. Under the authority of 
this case, the United States filed a complaint in equity in the District 
Court for the Northern District of Illinois. The Elgin, Joliet & 
Eastern Railway Company was wholiy owned by the United States 
Steel Corporation, a non-operating holding company. Other sub- 
sidiaries of the holding company were the Illinois Steel Company 
and the American Bridge Company. The Government sought to 
enjoin the railway company from transporting the products manu- 
factured by said subsidiaries of the United States Steel Corporation. 
The District Court dismissed the complaint for want of equity. On 
appeal to the Supreme Court, the judgment of the District Court 
was affirmed by a divided court in 1935. The majority opinion held 
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that although the railroad company and the manufacturing companies 
whose products it transported were subsidiaries of the United States 
Steel Corporation, and that their business affairs were closely scru- 
tinized by it, they were independent organizations and not mere 
departments of the Steel Corporation, and that the common owner- 
ship of the stock by the holding company, without evidence of favori- 
tism by the railroad to the shippers, did not violate the provisions 
of The Commodities Clause. The Reading Company case, by its 
broad language, was distinguished on the facts, among which were 
that in the Reading case all of the companies had interlocking di- 
rectorates and that the operating companies had abdicated all sem- 
blance of independent corporate action. The handling of this case 
well exhibited Kemper Knapp’s tireless energy and his great legal 
ability and skill. 

Kemper K. Knapp’s father was Charles Knapp, and his mother 
Jeanette Vine Knapp. He was born of earnest, worthy parents. He 
attended a great institution of learning—the University of Wiscon- 
sin. He was a student there during the presidency of John Bascom. 
It was then, as now, a great liberal institution of learning—par- 
ticularly to those who entered with humility and an open mind. 
Kemper Knapp belonged to a great class—one of which he was 
proud throughout his life--one which numbered among its members 
Charles VanHise and Robert M. LaFollette. What a real tribute to 
his class is found in the wish—not a mandate—expressed in his will 
—that the plans for the use of the fund devised and bequeathed by 
him to the University be confided to a committee composed of the 
President of the University, four members of its faculty, and the 
surviving members of the Class of 1879. 

Kemper Knapp was a great lawyer. By his will he left a great 
legacy to the University of Wisconsin. Through his life he left an 
even greater legacy. His is an outstanding example of a courageous, 
diligent, trustworthy, hard-working, intellectually honest lawyer. 
The University of Wisconsin and its Law School are proud to claim 
him as their own. All are grateful that he dwelt and served among us. 

It is a source of satisfaction and pride to all members of the legal 
profession that the two largest gifts to the University of Wisconsin 
came from lawyers. William F. Vilas and Kemper K. Knapp are 
names that will ever be remembered at the University. May they 
inspire others in other professions and vocations to follow their 
examples. 

Evan A. Evans 
Georce I. Haicut 





UNSOUNDNESS OF MIND AS GROUND FOR DIVORCE: 
A PROPOSAL 


JoHN J. SCHNEIDER 


Section One: THE PROBLEM 


Few practicing lawyers have not at some time been confronted 
by the problem of a client who is married to an insane spouse. Prior 
to the war, while serving as Divorce Counsel for Fond du Lac Coun- 
ty, I was impressed by the surprisingly large number of people thus 
situated and deeply moved by the unhappiness of their plight. 

When one of the parties to a marriage becomes afflicted men- 
tally, particularly if he has to be institutionalized, the “surviving” 
spouse is, in most instances, the person most to be pitied. Moreover, 
having been relegated by the incapacity of his spouse to an abnormal 
mode of life, he oftens develops anti-social instincts which are a 
threat to the community in which he lives. This is particularly true, 
of course, if there are children, because the dislocation of the home 
leaves its inevitable mark upon their immature development. 

‘The war will aggravate this situation to an alarming degree. For 
the past two years my duties in the United States Navy have forced 
upon me the realization that there will be thousands of mental casual- 
ties among the husbands and fathers in the Service. It is not too soon 
to seriously consider the affect of these casualties upon the domestic 
relationships of the parties involved and upon the social relationships 
arising therefrom. 

Theréfore, it is my purpose, herein, to advocate the passage, and 
discuss the provisions, of a law making incurable unsoundness of 
mind a ground for divorce in Wisconsin. Such a law would un- 
questionably alleviate such personal distress; even more important, 
it will allow for a social readjustment accruing to the benefit of soci- 
ety at large. 

Unquestionably, such legislation would be attacked. There would 
be the objection on the grounds of morality : 


“Marriage is a divine institution. The parties vow fidelity 
‘in sickness and in health . . . ’till death do us part’. Insanity, 
after all, is ‘mental sickness’.”’ 
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True, insanity is mental sickness. But, it differs from all other sick- 
ness in that it attacks the very existence of the marriage state.’ 
Marriage presupposes common interest, especially from a mental 
standpoint. Affection and devotion are given to each other because 
each is capable of responding to the other. When the mentality of 
one becomes disturbed, his individuality is lost; it either becomes 
automatic or a new personality appears. The personality that con- 
tracted marriage is no longer in existence. Mental derangement 
per se is a dissolution of marriage; the law need only sanction an 
established fact. 

The objection on the grounds of public policy would be some 
variation of the following: 


“Public policy requires that the individual be granted relief 
against wrongdoing, but insanity is a misfortune, not a wrong. 
In the case of a soldier whose affliction was incurred in the 
defense of his country this is doubly true.” 


Again, the objection is superficially true. However, a wise public 
policy is one which takes into account the facts rather than the senti- 
mentalities. Any doctor, judge, or lawyer, and many observant lay- 
men can testify to the fact that a person whose husband or wife is 
incurably insane is not himself a healthy member of society. Cut off 


from a normal family life, neither married nor unmarried, and pre- 
vented by law from establishing a normal relationship with someone 
else, he is a source of embarrassment to his friends, and—to an ex- 
tent, greater than is usually realized—becomes a social outcast, a po- 
tential cause of maladjustment in the community. This maladjust- 
ment is the more probable if there are children. A father without a 
mother’s help cannot establish a normal home. Conversely, a wife 
who is forced to become a breadwinner, ceases, in miany instances, to 
be a mother. These are considerations affecting not only the indi- 
viduals concerned but the very foundations of the state. 

Finally, it must be remembered that a law allowing incurable 
insanity as a ground for divorce will aid only those who suffer by 
reason of its absence, and harm no one. The unfortunate person who 
is confined in an institution as incurably insane, in nine cases out of 
ten, receives no benefit by having his husband or wife tied to him or 
her, and receives no injury by the severance of that tie (provided, 
of course, that adequate financial support is assured).? 





*See Gordon—Insanity and Divorce (1914) V. Am. Jr. of Crim. Law and 
Criminology, 544. 

*In addition to footnote (1), see Simon—Shall the Incurably Insane Be 
Divorced? 65 N.J.L.J. Index p. 61 (Feb. 5, 1942) 
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Actually, of course, the test of whether or not a given situation 
creates a “wrong” is no longer the only determinant of whether or 
not a divorce should be granted. Public policy demands a point of 
view which looks beyond individual “wrongs” and asks rather wheth- 
er any given legislation promotes the general welfare. Thus, for 
example, impotency is a ground for annulment or divorce in most 
states.* Likewise, conviction, sentence or imprisonment for certain 
crimes not necessarily marital, or for certain periods of time, is made 
a grounds for divorce in many states,* including our own.® Of more 
recent development are the large number of statutes—again including 
our own®—making voluntary separation for a stated number of 
years a grounds for divorce.? These statutes certainly do not involve 
fault in any legal sense, yet they have been accepted as a recognition 
of the fact that a marriage must be based upon mental and spiritual, 
as well as physical affinity, if it is to be successful.® 


Section Two: A SURVEY—tThe Statutes of Other States; 
An Early Wisconsin Statute. 


In view of the dearth of articles or cases dealing with the sub- 
ject, it is rather surprising to find that twenty-four of the United 


States specifically make post-nuptial insanity a ground for divorce 
a vincula matrimonii,® as do the territories of Alaska!® and Ha- 





* Vernier—American Family Laws (1931) V.II and Suppl. 1938; In Kreyling 
v. Kreyling (1942) 20 N.J. Miscel. 52, 23 A (2) 800 (noted in Harvarp L. R. 
1044), it was held that husband’s refusal to have uncontracepted intercourse in 
itself constituted desertion. 

“Vernier—op. cit. 

* Wis. Stat. (1943) Section 247.07 (3). 

® Wis. Stat. (1943) Section 247.07 (7). 

* As to the construction of these statutes, see 51 A.L.R. 769; 113 A.L.R. 248. 

*On the whole question of divorce not based wholly on marital fault see 
Vernier—op. cit. at Section 73. 

* Alabama, Code (1940) Tit. 34, c. 2 sect. 20; Arkansas, 1943 Acts. #428; 
California, Civil Code (Deering 1941), Part III, Sec. 108 (1941 Suppl.) ; Colorado, 
Code (1935) c. 56, Art. I, Sec. 2; Connecticut, Gen. Stats. (1930) c. 278, Sec. 
5174(8) and (1934) Suppl. Sec. 690g; Del., 41 Laws (1937) c. 186; Idaho, Code 
Anno. (1932), c. 8, Tit. 31, Sec. 603 (7); Ind., (Burns Anno) c. 12, Sec. 3-1201 
(8); Kan., Gen. Stats. (1935) c. 60, Art. 15 (60-1501) (11); Md., Laws of 1941, 
c. 497; Minn., Stats. (1927) c. 71, Sec. 8585 (7); Miss., Code (1938 Supp) Sec. 
87; Mont., Rev. Code (1939 Supp) Vol. 3, c. 6, Sec. 5736 (1); Nev., Compiled 
Laws (Hillyer, 1929) Sec. 9460 (8); N. M., Stats. (1941) Art. 7, Sec. 25-710; 
N. Y., Personal Relations Law, c. 14, Sec. 7 (5); N. D., Comp. Laws (1913- 
1925 Suppl.) Sec. 4380 (7); Oregon, Compiled Laws Anno., Vol. 2, c. 9, Sec. 
9-907 (7); S. D., Code (1939), c. 14.07 Sec. 14.0703 (7); Texas, (Vernon’s Civil 
Stat., 1942 Suppl.) T. 75, Art. 4629, Sec. 4631-2 (6); Utah, Code (1943), T. 40, 
c. 3, Sec. 1 (8); Vermont, Pub. Laws (1933), Tit. 13, c. 140, Sec. 3116; Wash., 
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waii.!! Germany, Switzerland, Sweden, the Republic of Ecuador 
and Portugal have long had a similar law.!2 England,!* by the revo- 
lutionary Matrimonial Causes Act of 1937, made post-nuptial in- 
sanity one of five grounds for divorce. 

Interestingly enough, a survey made in 1931%* lists only eleven 
states (of the United States) as having such legislation ; one made in 
1940" only nineteen. And it is worthy of note that the statutes 
hereinbefore cited specifically provide for post-nuptial insanity as a 
ground for divorce a vincula matrimonii. In addition, there are other 
statutes which conceivably encompass post-nuptial insanity.’ One 
state’? makes it available to the wife as a ground for separate main- 
tenance against the husband. Many states!® provide, as does Wis- 
consin,!* for an annulment for “insanity” providing it existed prior 
to the marriage. Those statutes are not considered herein because 
they are based on an entirely different legal principle, to-wit, lack of 
capacity to enter into a legal contract.”° 

Sixty-three years ago the State of Wisconsin passed a law! 
making insanity a ground for divorce when either husband or wife 


“... Shall have been insane for the space of five years immedi- 
ately preceding the commencement of the action, and the court 


shall be satisfied that such insanity is incurable.” 


The act required a residence of five years on the part of the 
plaintiff, and for service upon the defendant, the superintendent of 
the institution in which the defendant was confined, and upon the 





Revised Stats. (Remington Anno.) Tit. 6, c. 12, Sec. 982 (9); Wyo., Rev. Stat. 
(1931), 35-134. 

References to the above statutes will hereafter be by the name of the state 
only. 
* Comp. Laws (1933), Sec. 3990. 
™R. L. (1925), sec. 2965 and Sess. L. (1935) c. 128, p. 163. 

** Gordon—Insanity and Divorce (1914) V. Am. Jr. of Crim. Law and 
Criminology, 544. 

*L.R. Stat. (1937) c. 57 (For convenient synopsis see ENCYCLOPEDIA OF THE 
Laws or ENGLAND, (1940), p. 110. 

“ Lichtenberger, J. P.—Drvorce (McCraw-Hall, 1931), p. 46. 

** Mortenson, Ernest—You Bre THE Jupce, (1940). 

*For a discussion of these statutes see 51 A.L.R. 769; 111 A.L.R. 867; 
113 A.L.R. 1248. 

New Hampshire, Rev. L. (1942), c. 339 sec. 29. Simon, Shall the Incurably 
Insane be Divorced, 65 N.J.L.J. 61, claims that “. . . from the earliest time, in 
those lands where incurable insanity was not permitted to be a cause for absolute 
divorce, it was sanctioned as a cause for . . . legal separation.” 

*17 Am. Juris. 226. 

* Wis. Stat. (1943) Sec. 247.02(5). 

* The case of Kuehn v. Kuehn, 185 Wis. 195, 201 N.W. 506 (1924) is repre- 
sentative of the construction placed upon these statutes in other states. 

™ Laws of 1881, c. 297. 
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parents or adult children of the defendant or (if none) upon the 
kindred of the defendant to the fourth degree. It was unique even 
among present-day statutes (most of which require that the de- 
fendant have been confined for a period of five years”) in stipulating 
only that the defendant 


“be . . . an inmate of a state insane hospital or asylum for at 
least two years, or (unless he or she) shall have been dis- 

charged from such a hospital or asylum after such residence 
therein, as incurable.” 


The law provided for the testimony of “not less than two re- 
spectable practicing physicians”; the superintendent of the hospital 
to testify in lieu of one of these if the defendant were confined. It 
forbade a divorce if the plaintiff had “contributed” to the ailment and 
gave the court continuing comprehensive jurisdiction over matters 
of alimony and support even to ordering that the plaintiff could be 
compelled to give a penal bond. 

I do not have access to the legislative debates prior to the enact- 
ment or repeal of the act. Maybe an enraged populace marched on 
Madison demanding its repeal. In any event the act was repealed”* 
after less than a year’s existence. The one appeal” arising from its 
operation holds only that it had been constitutional. 


Section Three: THE PROPOSED WISCONSIN STATUTE.* 


“Section 247.07.—A divorce from the bond of matrimony may be 
adjudged for either of the following causes” : 


Subdivision (8) When either party is incurably of unsound 
mind.”* Provided that no divorce shall be granted upon this ground 
unless the mentally unsound party shall have been duly committed 
to an institution for the care and treatment of mental diseases?” and 
has been confined therein for at least three years next preceding the 
commencement of the action.”® 





™*See discussion of various provisions in following sections. 

* Laws of 1882, c. 230. 

™ Hicks v. Hicks, 79 Wis. 465, 48 N.W. 495 (1891). 

*The only current discussion of Statutes making Post-nuptial insanity a 
ground for divorce is contained in McCurdy, Wm. E.—ZInsanity as a Ground for 
Annulment or Divorce in Eng. & American Law, 219 Va. L. R. 771; an historical 
account dealing primarily with annulment for ante-nuptial insanity. 

* See discussion, infra, sec. 4. 

**See discussion, infra, sec. 5. 

*See discussion, infra, sec. 6. 
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(a) Any action under this subsection shall be brought in the county 
of this state in which the plaintiff resides.?® 


(b) Service of process shall be made as in other divorce actions. 
In addition, a copy of the summons and complaint shall be 
served upon the Divorce Counsel of the county in which the 
action is brought, and, in such manner as the court may direct, 
upon the superintendent of the institution having custody of the 
defendant.®° 


The Divorce Counsel of the county in which the action is 
brought shall be appointed as guardian-ad-litem for the de- 
fendant. Upon his having been served with the summons and 
complaint in such action he shall procure a certified statement, in 
such form and conveying such information as the court may re- 
quire, from the superintendent or person in charge of the insti- 
tution having custody of the defendant. Such statement shall be 
filed with the court prior to trial of the action and become a part 
of the record.*! 


Upon trial of the action, the court shall require the testimony 
(or if the defendant is confined in an out-of-state institution, 
the deposition, upon such notice as the court may require) of 
two licensed physicians, recognized authorities on the care and 
treatment of mental diseases. One of said physicians shall be a 
member of the medical staff of the institution having custody of 
the defendant.®* 


A certified copy of the order committing the defendant to an 
institution shall be filed with the summons and complaint in said 
action. 


None of the provisions of this subsection shall affect the liability 
of the plaintiff for expenses incurred or to be incurred by reason 
of the confinement of the defendant in a state institution nor 
shall they in any way affect the provisions of the statutes or 
powers of the courts concerning alimony, support, nor of the 
maintenance, education and custody of the children of the 
parties.*% 





*See discussion, infra, sec. 
*See discussion, infra, sec. 
™ See discussion, infra, sec. 
**See discussion, infra, sec. 
*See discussion, infra, sec. 
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Section Four: “When Either Party Is Incurably of Unsound Mind.” 


We are at the outset confronted by two problems: (1) Should 
the mental illness considered by the statute be incurable in character? 


(2) What degree of mental illness should give rise to a cause of 
action ? 


As to the first question, much could be said for the proposition 
that no mention whatsoever should be made of curability or incur- 
ability.** It is very possible that the statute, by demanding that 
defendant be “incurably of unsound mind,” will deny relief in a 
number of cases where it later develops relief should have been 
granted. It is equally possible that tomorrow will reveal a cure for 
a case today thought incurable.*° The further question arises: 
Granted that a given case may be thought curable should not a di- 
vorce be granted anyhow if that cure is at best uncertain or if it lies 
in the indefinite future? 

The term “incurably of unsound mind” is proposed herein be- 
cause, in the absence of more exact medical lore and because of the 
paramount necessity of safeguarding the interests of the incapaci- 
tated party, it is the safest course and the one most consistent with 
current legal thought. 

As to the second question, that of degree, the same doubts arise. 
Psychiatrically speaking, the mental condition referred to by laymen 
as “insanity” or “mental illness” ranges from multiple degrees of 
emotional instability (neourosis) to total mental disintegration (e.g. 
paresis). Clearly, mere emotional instability should not per se be- 
come a ground for divorce. On the other hand the whole social 
purpose of the statute is lost if it permits, or is construed as permit- 
ting, as a ground for divorce, only the total mental disintegration of 
the respondent. I feel it would be dangerous in the extreme to 
attempt any hard and fast statutory definition of the words “Un- 
sound Mind.” Standing alone, limited only by the word “incurable,” 
they are capable of being construed realistically in the light of ever- 
increasing medical knowledge. Insofar as the statute also provides 
for a period of confinement in an institution*® and for rigorous 





“See Smith, Sydney—Forensic Mepictne (Churchill, Ltd. 8th Ed. 1943) 
c. XXI for a general, up-to-date discussion of some psychiatric problems involved. 
Also note 1 supra. 

* For an intelligent discussion see State v. Brown, 213 Ind. 118, 11 N.E. (2d) 
679 at p. 680, Ann. 113 A.L.R. 1243. 

% See discussion, infra, sec. 5, 6. 
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procedural and evidentiary safeguards*’ there is little danger of un- 
due laxity resulting from its application. 

I have substituted the words “of unsound mind” rather than 
“insanity” for two reasons: First, the words “of unsound mind” are 
less exclusive than the word “insanity” and thus allow for a greater 
adaptability in accordance with the future findings of medical re- 
search in the field of mental illness. Secondly, the term “insanity” 
has acquired a definite legal meaning. The courts would be sorely 
tempted to apply the definitions used in cases construing wills, setting 
aside contracts or annulling marriages.** 

The majority of state statutes (sixteen) require “incurable in- 
sanity”®® or “permanent insanity.”4° One state*! insists that the 
defendant be “hopelessly and incurably insane”; one*? lists the par- 
ticular types of insanity for which a divorce will be granted, viz. 
“paranoia, dementia-precox, Huntington’s chorea, and epileptic in- 
sanity.” Two states*® restrict the operation of the statute to cases of 
“incurable chronic mania or dementia”; one** to “a feeble minded, 
epileptic or a chronic or recurrent insane person.” One statute* 
attempts to define “incurable” by saying that the person must be 
proved “beyond medical and surgical remedy” and one state*® pro- 
vides only for “insanity.” 

Only the State of Connecticut and the English Statute support 
the wording advocated herein. The former in 1942 amended its 
statute (which originally called for “incurable insanity” to “incurable 
mental illness.” The latter requires that respondent be “incurably of 
unsound mind.” It might not be impertinent to recall that the Eng- 
lish law was enacted as part of a general and precedent-shattering 
revision of its divorce laws after exhaustive study by a commission 
especially appointed to investigate the question. 

As to the word “incurably,” it has been noted,*7 on the basis of 
the first English cases, that, in England: 





See discussion, infra, sec. 8, 9, 10. 

*See Kuehn v. Kuehn, 185 Wis. 195, 201 N.W. 506 (1924) construing W-S. 
(1924) Sec. 2351 (Present Sec. 247.02(5) ). 

* Ark., Calif., Colo., Ind., Kans., Mont., N.M., N.Y., Vt., Wash., and Wyo. 
See also original Wisconsin statute discussed sec. 2, supra, p. 5. 

“Tdaho, Maryland, Ore., Texas, and Utah. 

“ Alabama. 

“N.D.—An identical Kans. law was amended in 1939 to “any incurable type 
of insanity.” 

“Wash. and S. D. 

‘ “ Delaware. 

“ Mont. 

“Nevada. Also Alaska. 

“86 L. J. 380 (Dec. 3, ’38). 
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“It is for the tribunal to decide after weighing all the evi- 
dence, not only the medical prognosis but the medical case 
history and the surrounding circumstances, whether or not the 
condition is incurable. It is a question of fact which is for the 
court and not for the doctors to decide. No doubt, as in every 
other case, a finding must have evidence to support it, but 
that evidence need not take the form of a pronouncement by 
an alienist that in his view the respondent is incurable.” 


One American case** holds that the term “incurable insanity” 
does not render the statute unconstitutional (on the grounds that it 
is indefinite) because, 

“. . . the law recognizes the reality of insanity as a mental 
state or condition, the existence of which is capable of being 
established by evidence. . . .” 


As to the degree of mental disability giving rise to a cause of 
action, the English cases*® construing the clause “. . . of unsound 
mind,” hold that, providing the party has been “detained” for the 
requisite period of time and been under “care and treatment” for his 
infirmity, the court is not concerned with the degree of insanity: 


“A spouse may be a raving lunatic of the worst description 
and hopelessly incurable, but such unsoundness of mind is 
not a ground for divorce unless it has resulted in the pre- 
scribed detention or treatment. On the other hand, a spouse 
whose incurable unsoundness of mind is of a very mild form 
does come within the statute of the statutory test of ‘care 
and treatment’ is fulfilled.’’®° 


Thus it has been held in England®! that where the respondent 
was “perfectly sensible . . . (could talk sensibly . . . (had) no de- 
lusions of any kind . . . but suffered from lack of volition (will 
power), he was . . . of unsound mind.” 

In view of these English cases (which would be precedent under 
the proposed wording of the Wisconsin statute) it is conceivable 
that our legislature would prefer to use the term “incurable insan- 
ity.” It seems to me, however, that there is more danger of an 
overly-strict construction partially nullifying the act than there is 
of a lax construction unduly enlarging it. 


” 


“State v. Brown, 213 Ind. 118; 11 N.E. (2nd) 118. : 

“ Sweltenham v. Sweltenham, Law Reps. (Prob. Div.), (1938) p. 309; Ship- 
man v. Shipman, Law Reps. (Prob. Div.), (1939) p. 13; Randall v. Randall, 
Law Reps. (Prob. Div.), (1939) p. 131. 

*® Shipman v. Shipman, Law Reps. (Prob. Div.) (1939) p. 13. 

5. Randall v. Randall, Law Reps. (Prob. Div.) (1939) p. 131. 
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Section Five: “. . . the Mentally Unsound Party Shall Have Been 
Duly Committed to an Institution for the Care and 
Treatment of Mental Diseases. . . .” 


The words “duly committed” together with the subsequent re- 
quirement for a finding at time of trial of “incurability”®? serve as a 
“double check.” No divorce could, under these Sections, be granted 
without two distinct (and court-controlled) inquiries as to defend- 
ant’s mental condition—one at the time of commitment and the other 
at the trial. Nor is it deemed desirable to leave proof of the defend- 
ant’s mental state at the beginning of the statutory period to a mass 
of conflicting testimony (as would be the case were the statute to 
include cases where the patient is cared for at home, or where he 
has been voluntarily admitted®* to an institution). A “commitment” 
is a carefully supervised and well documented procedure,** capable 
of unequivocal proof. 

In providing for commitment “*. . . to an institution for the care 
and treatment of mental diseases . . .” the statute is broad enough 
to encompass cases such as feeble-mindedness, epilepsy, etc., which 
might be confined in institutions other than state insane asylums. 
On the other hand it contemplates that the defendant has been 
receiving “care and treatment” for his ailment. 

The state statutes almost unanimously require an adjudication 
of insanity or a confinement to an institution or both such adjudica- 
tion and confinement. In one state™ there must have been “regular 
commitment”; in one,°® “confinement by order of the court’; in 
one,*? “confinement by order of the court or commission.” In five 
states** the person must have been ‘“‘adjudged” insane. Four states™ 
require continuous confinement in an “insane asylum”; one,® ‘“con- 
finement under an institutional or penal code”; one,®' “legally con- 
fined in a hospital or asylum”; one,®? “under care or supervision of 
an institution for mental disease”; one,®* confinement in a “hospital 





"See discussion, infra. Sec. 10. 

™See Wis. Stat. (1943) sec. 51.10. 

™ See Wis. Stat. (1943) ch. 51 and 52. 
* Indiana. 

© Washington. 

* South Dakota. 

*Colo., Del., Ore., Texas, and Utah. Also Alaska. 
* Ala., Idaho, Vt., and Wyo. 

” California. 

™ Connecticut. 

* Delaware. 

© Indiana. 
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for the insane”; three,®** “confined in an institution”; one,® “con- 
fined in an insane asylum, hospital, or other similar institution”: 
one,®® “regularly confined in a state institution”; one,®? “inmate” of 
a state institution; one,®* inmate of a “state institution or private 
sanitarium” ; one,®* “confinement in a public or private insane asylum 
or other institution for psychopathics.” In five states™® confinement 
in an asylum, hospital or other institution does not seem to be re- 
quired, but in several of these states the person must have been 
adjudged insane. In three of the states™! there is neither requirement 
for confinement, adjudication nor continuous treatment, and in one™? 
of these three states the statute uses simply the term “insanity.” 
In England a divorce may be granted if respondent 


sé 


. .. is incurably of unsound mind and has been continuously 
under care and treatment. .. .” 


and for the purposes of this provision, 


“a person of unsound mind shall be deemed to be under care 
and treatment (a) while he is detained in pursuance of any 
order or inquisition under (certain named statutes) or (b) 
while he is receiving treatment as a voluntary patient under 
the Mental Treatment Act, 1930, being treatment which fol- 
lows without any interval a period of such detention as afore- 
said and not otherwise.” 


Section Six: “. . . and Has Been Confined Therein for at Least 
Three Years next Preceding the Commencement of 
the Action... .” 


If we concede that public policy requires, as a prerequisite to the 
divorce, that the defendant have been confined in an institution, we 
must next determine the length of the period of confinement. 

That, again, is a matter to be determined by the legislature after 
consultation with competent medical authority. This article suggests 
the term of three years. There are several considerations which urge 
such a relatively short period of confinement: 





“ Arkansas, Minnesota and Mississippi. 

® Maryland. 

°° Montana 

* North Dakota. 

* Kansas. 

© Texas. PP 
® Colo., Del., Nev., N.M. and Utak. Also Alaska and Hawaii. 
™ Nev., N.M., New York. See also Hawaii. 

* Nevada. 
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(1) Research in the field of mental illness has advanced to a point 
where scientific observation has replaced mere guesswork and, 
in the vast majority of cases, a competent alienist is able to 
make an accurate prognosis while the disease is still in its 
earlier stages.” 


Once it has been determined that a given case is incurable there 
is nothing gained by unduly extending the required period of 
confinement. 


The provision calling for “confinement” is a “double check” 
upon the question of the existence of mental illness. It is not 
easy under our laws to “railroad” a person into an institution. 


The provisions of the proposed statute defining method of 
proof are of sufficient stringency to protect the interests of an 
incompetent where there is any doubt as to his ultimate re- 
covery. 


Most of the state statutes’® provide for a five-year period of 
confinement. Of this number, two™ reduced the term from longer 
periods. Only one state’® insists upon a longer period—-six years. 
It is significant that those statutes’® providing for a shorter period 


are, almost without exception, statutes or amendments passed within 
the last few years. 

Any discussion of the term of confinement must take into con- 
sideration the fact that many state statutes, including our own,®? 
provide for trial “leaves of absence” from the institution. There may 
be instances, therefore, where the defendant, after several years con- 
tinuous confinement, was released “on trial” only to be reconfined 
after several months of liberty. Should such a release constitute an 
interruption of the statutory period? It was so held in an English 
case,*! construing similar statutory provisions and, very likely, it 
would be so held under the terms of the proposed statute. It is 
difficult, however, to attempt any other statutory delimitation; par- 





*® Smith, Sydney—Forensic Mepicine, (Churchill, Ltd. 8th ed. 1943) c. XXI. 

™ See discussion, supra, Sec. 5. 

™See discussion, infra, Sec. 10. 

*® Ala., Colo., Del., Ind., Kan.. Minn., Mont., N.M., N.Y., N.D., Ore., S.D., 
Texas, Utah, Vt., and Wash. Also Eng. 

™ Ala. and Minn. 

* Idaho. 

* Ark. (1943), Calif. (1941), Md. (1941), and Miss. (1938)—all three years. 
Nev. and Wyo. (Amend. 1943)—two years. 

” Wis. Stat. (1943) sec. 51.13. 

“Shipman v. Shipman, Law Reps. (Prob. Div.), (1938), p. 147. 
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ticularly when foreign statutes may be involved. One state®? recog- 
nizes the problem by providing that the confinement be for “the 
major part” of five years. It is this writer’s opinion that it is better 
to provide for a shorter period, but to insist on continuous confine- 
ment** during that period. 


Section Seven: “(The) Action . . . Shall Be Brought in the 
County ... in which the Plaintiff Resides.” 


The provision that the action must be brought in the county in 
which the plaintiff resides is, in my opinion, one which should be | 
required in all divorce actions. As a practical matter it is virtually 
impossible for a Divorce Counsel or the trial judge to fully investi- 
gate the merits or weigh the evidence in a case where neither party 
is a resident of the county in which the action is brought. At least 
three of the post-nuptial insanity statutes** specifically so provide. 


Section Eight: SERVICE. 


It is proposed that in addition to service upon the defendant, 
the summons and complaint shall be served upon the Divorce Counsel 
of the county in which the action is begun. The statutes already 
provide for service upon the Divorce Counsel “within ten days after 
making service on the opposite party.”®*> Maybe that is sufficient. 
If the Divorce Counsel is to act as guardian-ad-litem®® in cases under 
the proposed statute, it would be well however if he were served at 
the very time the action was initiated. It is suggested that service be 
made upon the superintendent because of the statement to be required 
from him*®? and because, in the ordinary case, intelligence of the 








“Oregon. See also Original Wisconsin statute, discussed supra, sec. 2. 

* Cases of “routine outings” or “occasional short absences” could be excepted 
on the de minimis principle. See Shipman v. Shipman, Law Reps. (Prob. Div.) 
(1939) p. 13; Also Green v. Green, Law Reps. (Prob. Div.) (1939) p. 309, hold- 
ing that “Sunday week-end absences” and “an absence of a fortnight in the care 
of (an) agent of the institution” was no interruption of the detention required. 
See also Hall v. Hall, Law Reps. (Prob. Div.) (1939) p. 56, dealing with English 
provision that patient be “under care and treatment” for the prescribed period 
and holding that transfer of patient to a “workhouse” (among sane people) 
without making a certification as to the care he was to receive there was an 
interruption of the statute. do., Murray v. Murray. Law Reps. (Prob. Div.) 
(1940) p. 1. 

“ Tdaho, Vt., and Wyo. 

“W.S. (1943) sec. 247.14. 

“ Provisions of proposed statute, supra. sec. 3. 

" Ibid. 
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action will thus be given to the closest members of the defendant’s 
family. 

Of the state statutes, three** specifically provide for service upon 
the county attorney (who is ordered to appear for the defendant in 
the action). Two states*® provide for service upon the superintendent 
of the institution, and one®® for service upon the “Department of 
State Agencies and Institutions.” Three laws®! require service upon 
the “nearest blood relative’ of the defendant, as did the original 
Wisconsin statute.*” 


Section Nine: DIVORCE COUNSEL, APPOINTMENT AND 
DUTIES AS GUARDIAN-AD-LITEM. 


The Divorce Counsel—a species of public official to be found 
only in Wisconsin—is the logical person to act as guardian-ad-litem 
for the defendant in actions of this nature. If the defendant is repre- 
sented by private counsel, the Divorce Counsel can serve a very 
useful purpose in making such investigations and inquiries as the 
court and the interests of the state may require ;** if the defendant 
is not privately represented, the Divorce Counsel must appear in the 
action anyhow under our present law® and there is nothing in the 
duty he owes to the court as Divorce Counsel which will conflict with 
the duties he would owe the defendant as guardian-ad-litem. More- 
over, one attorney (the Divorce Counsel) acting in all of these cases 
will soon acquire a familiarity with the medical aspects of these 
cases, which some members of the bar who might otherwise be 





“Idaho, Vt., and Wyo. 
* Miss., and Mont. 
* Conn. 
* Minn., Miss., and Mont. 
"See discussion, supra., sec. 2. 
In the first case decided under the English statute (Timins v. Timins, 1938, 
W.N. 323) the “Official Solicitor” acted as guardian-ad-litem. A description of the 
procedure he followed was expressly commended by the President of the Court: 
“ . . after entering an appearance, he institutes a general inquiry with a 
view to ascertaining whether the patient’s conduct conduced to the 
unsoundness of mind. . . . An inquiry was also made as to the means 
of the defendant and into the question of maintenance. Inquiries are 
made as to the medical history of the case from all the hospitals in which 
the respondent had been a patient and from the Board of Control. The 
Official Solicitor also instructs a medical Advisor to examine the re- 
spondent and report on his condition. Inquiries are also made from the 
friends and relatives of the respondent. The comfort of the respondent, 
and the way in which he is being looked after, are carefully consid- 
ered... .” 
85 L.J. 392 (Je. 4, ’38). 
“Wis. Stat. (1943), sec. 247.14. 
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appointed as guardian-ad-litem would not have. Six statues® pro- 
vide that the county attorney shall appear for the defendant; in four 
states,°® even if the defendant is privately represented. It is neces- 
sary to the validity of the decree in three states®’ that it be granted 
“in the presence of” the County or District Attorney. 


Section Ten: PROOF UPON TRIAL OF THE ISSUE. 


The provisions of the proposed statute contemplate—as a mini- 
mum requirement—that the court shall be apprized of the defendant’s 
mental condition and the permanence thereof, at the time of trial, by: 


(1) The statement of the superintendent in charge of the institution. 


(2) Two physicians, one of whom must be a member of the staff of 
the institution. 


This should, in the great majority of cases, be sufficient for a 
careful determination of the case. If not, the Divorce Counsel has 
powers to call witnesses®* and there is nothing to prevent the court 
from requiring additional testimony. 

The contemplated provision puts the burden of producing the 
medical testimony upon the plaintiff where, after all, it belongs. It is 
very possible, however, that it would be better policy and more pro- 
ductive of truth to have the court appoint physicians. Seven states®” 
so provide. In five states! the law calls for the unanimous declara- 
tion of the physicians appointed that the defendant is “incurably 
insane” as a prerequisite to the granting of a decree. Six states 
specify that the superintendent’! or a member or members of the 
staff? of the institution in which the defendant is confined or of a 
state institution’? be the, or one of the, medical witnesses. In six 
jurisdictions’ the granting of the decree is discretionary, apparently 
notwithstanding the degree of proof adduced on the trial. 





* Idaho, Ind., Ore., Utah, Vt. and Wyo. 

“Idaho, Utah, Vt. and Wyo. Calif. provides that the court shall appoint 
a guardian-ad-litem “who may be the district attorney or. county counsel.” 

*Tdaho, Utah and Wyo. 

* Wis. Stats. (1943), sec. 247.15. 

® Conn., Kan., Miss., N.M., N.Y., N.D., and Del. The latter calls for the 
appointment of a “commission” composed of “the State Psychiatrist,” a licensed 
physician, an attorney, and two laymen. 

1 Kan., Miss., N.M., N.Y., and N.D. 

™ Ala. See also original Wisconsin statute discussed supra, sec. 2. 

Ark. and Calif. 

1 Del., Kan., and Miss. 

** Colo., Del., S.D., Ore., Utah and Wash. 
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Section Eleven: ALIMONY AND SUPPORT 


The Wisconsin statutes’ regulating the payment of alimony and 
support money and the custody, education and care of the parties’ 
children are comprehensive. The court is empowered to divide the 
property of the parties’ or to demand security,!°’ and has con- 
tinuing jurisdiction over the cause with respect to support and cus- 
tody.’"* It would be difficult to provide for more “safeguards” than 
already exist. Indeed, it is very possible that paragraph (f) of the 
proposed statute’? is mere surplusage. It is included with the 
thought of protecting the state against expenses which may be in- 
curred if the defendant is confined in a state or county institution or 
is receiving state aid. It is intended to supplement those statutes!!° 
giving the state authority to enforce reimbursement from the parties 
liable therefore. 

Most of the state statutes’ specifically extend to this statute 
all the powers possessed by the courts in equitable actions generally ; 
some grant definite discretionary powers or make provision for sup- 
port a prerequisite to the decree. California,“!* for example, stipu- 
lates : 

“It shall be alleged in the complaint and proved at the trial of 

the cause either that there is reasonable ability to support the 

insane spouse for the remainder of the life expectancy or that 
such insane spouse has property sufficient to provide support 
for the remainder of the life expectancy.”!8 

Kansas'!* requires the plaintiff ‘. . . to enter into bond to be 
approved by the court” before the decree is entered. In New York" 
“... the court, before entering judgment, must exact security .. .,” 
and it has been there held'’® that to order a personal bond is not a 
compliance with the statute. 





® Wis. Stat. (1943) c. 247, sec. 247.23. 

1 Wis. Stat. (1943) sec. 247.26. 

™ Wis. Stat. (1943) sec. 247.30. 

* Wis. Stat. (1943), sec. 247.32. 

™ Supra, sec. 3. 

° Wis. Stat. (1943) sec. 46.10. 

™ Ark. Calif. (sec. 108), Colo., Conn. (sec. 5179), Idaho (sec. 31-804), 
Ind., Kan., (sec. 60-150), Md., Minn., Miss. (sec. 87), Mont., Nev., N.M. (sec. 
25-714), N.Y. (sec. 7-5), Ore. (sec. 9-914), Utah, Vt. (sec. 3121, 3122) and Wyo. 
(Amend., Laws of 1943, c. 56). 

*™2 Op. cit. ; 

™3'The sec. cited is criticized in 50 S. Cat. L.R. 40 on the grounds that it 
makes the statute “a rich man’s divorce law”. 

™* Op. cit. 

™ Op. cit. (Italic mine). 

“© Bancroft v. Bancroft, 288 N.Y. 323; 43 N.E. (2) 63. 
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Maryland'™ is unique, and perhaps very sound, in giving the 
court authority to compel security for payment of “all reasonable 
expenses for the burial of (the) defendant.” 

In two states'!* the divorce does not abridge the insane party’s 
right to inherit as husband or wife. 


Section Twelve: MISCELLANEOUS PROVISIONS. 
(a) RESIDENCE. 


While all of the state statutes extend their remedy to cases where 
the defendant is confined in a non-resident institution,!’® eight!™ 
of them provide for longer periods of residence than is required for 
other grounds of divorce. One state’! grants relief only if 


“. . . the cause of action alleged was recognized in the juris- 
diction in which the plaintiff resided at the time the cause 
of action arose, as a ground for the same relief asked for in 
the action in this state.” 


Our general residence requirement of two years would seem to be 
sufficient to prevent any “shopping” expedition. 


(b) COSTS AND EXPENSES. 


It is very possible that the costs and disbursements in an action 
under the proposed statute will be considerable. Six states have 
recognized this fact by specifying that they be apportioned in the 
discretion of the court'** or that they be assessed to the plaintiff.'** 
One jurisdiction’ forbids their assessment against the insane 


™ Laws of 194i, c. 497. 

“8 Miss. and Ore. 

“* Tt is worth noting that difficulties of construction have been encountered in 
several states because the terms of the statute apparently limited the remedy to 
cases where both parties were residents of the state. See Kuphal v. Kuphal, 177 
Miscel. (N.Y.) 225, 29 S (2) 868 over-ruling Ambruster v. Ambruster, 170 
Miscel. 387, 8 S (2) 321. At least two states have had to clarify their acts by 
amendment: Conn., c. 278, sec. 691g, 1943 ,Supp.; Utah, Laws of 1943, c. 46, 
necessitated by holding in Schaefer v. Richie, 49 Utah 111, 162 p. 618. 

“” Tdaho, one year; Ind., five years; Kan., five years; Md., two years; Nev., 
three months (as v. six weeks for other grounds!); N.D., five years; Vt., two 
years; Wyo., one year. 

"= Del 


™Tdaho (sec. 35-805), Utah. 

"3 NM. (sec. 25-715). Plaintiff may be required to give security) ; Vt. (as to 
fees and expenses of state’s attorney). 

™ Texas. 
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spouse. The Wisconsin statutes!*° leave the assessment of costs and 
disbursements to the court and this seems to me the best procedure. 


(c) RECRIMINATION. 


It is possible, of course, that, in a given case, the plaintiff will 
have been guilty of conduct giving rise to a cause of action against 
him, or even that he conduced the defendant’s mental ailment. The 
English statute’?® covers this matter by giving the court discretion 
to dismiss the complaint, 


“... if it finds the petitioner . . . has been guilty of adultery 
or if, in the opinion of the court, the petitioner has been 
guilty . . . of such willful neglect or misconduct as has con- 
duced to the . . . unsoundness of mind. . . .” 


The question of recrimination is one difficult of proof in cases of 
this type because the defendant has been more or less effectively 
silenced. Plaintiff's past conduct is one of the matters to be investi- 
gated by the Divorce Counsel. Should evidence of the plaintiff's mis- 
conduct be discovered at the trial the court’s general equitable powers 
would be sufficient to permit the dismissal of the complaint.™? 


suggests application of the “clean hands” principle). n Sha : 
As an integral part of the statute making post-nuptial insanity 


a ground for divorce, one state!** gives to the insane spouse thc right 
to counter-claim or bring a separate action. 





"2 Sec. 271.02 (2). 

*® Sec. 4. Original Wisconsin statute. 

*" Gorges v. Gorges, 42 Idaho 137, 245 p. 69 (Dictum at p. 695 N.W. Rep. 
138 Mi . ippi. 





THE WORK OF THE SUPREME COURT OF WISCONSIN: 
CONFLICT OF LAWS 


KaTtuHrYN H. BALpwIN 


The subject of conflict of laws has often been considered as 
covering not only the problem of “what law governs” in actions 
where the facts, the transaction or the property has a foreign setting, 
but also the question of the jurisdiction of Wisconsin courts as in 
conflict with the Federal courts,’ the jurisdiction of this state to 
tax,” and various other problems such as the capacity of a non- 
resident to maintain suit in this state,? the bringing of a non-resident 
defendant within the jurisdiction of the Wisconsin courts,* and 
matters relating to jurisdiction and venue within the state.® 

The scope of this article is limited to ““what law governs,” i.e., in 
cases involving the possibility of applying the law of some other 
state, will Wisconsin apply its own law or that of the sister state 
where the facts were operative, the transaction completed or the 
property situated. Only in this sense is there a true “conflict” in the 
law. 

During the past ten years the Wisconsin court has dealt with a 
considerable number of cases involving this type of conflict, and it is 
proposed here to set forth these cases, not with the view of analyzing 
them to determine what the court should or should not have done in 
the light of the majority rules or previous Wisconsin decisions, but 
simply to cover the work of the Wisconsin court on this subject and 
to classify it according to subject matter. 


I. Foreign Judgments. 
In order to secure the recognition by each state of the judicial 
acts of every other state, general provision was made in the Federal 








‘State v. Shepard, 239 Wis. 345, 300 N.W. 905 (1941); Christoffel v. Wis- 
consin Employment Relations Board, 243 Wis. 332, 10 N.W. (2d) 197 (1943). 

* Hughes v. Tax Commission, 227 Wis. 274, 278 N.W. 403 (1938) J. C. Penney 
Co. v. Tax Commission, 238 Wis. 69, 298 N.W. 186 (1941); Van Dyke v. Tax 
Commission, 235 Wis. 128, 292 N.W. 313 (1940) aff. 61 S. Ct. 36, 311 U.S. 605. 

* American National Bank & Trust Company of Chicago v. Edith Rocke- 
feller McCormick Trust, 223 Wis. 590, 270 N.W. 87 (1937); G. M. C. Hotels, Inc. 
v. Hanson, 234 Wis. 164, 290 N.W. 615 (1940). 

* Bode v. Flynn, 35 al, 213 Wis. 509, 252 N.W. 284 (1933). 

*State ex rel. Ferebee v. Dillett, 240 Wis. 465; 3 N.W. (2d) 699 (1942). 
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Constitution. This provision has generally precluded collateral at- 
tack on the judgment, and it in turn becomes a new right; but not- 
withstanding the constitutional provision, Wisconsin does not con- 
sider a foreign judgment conclusive against the claim of fraud or 
lack of jurisdiction. 

Ehrlich v. Frank Holton & Co.* involved an action on a judg- 
ment secured against the defendant in an Illinois court and assigned 
to the plaintiff. Defendant admitted that the Illinois court had juris- 
diction, and no issue of fraud was raised, but the defendant sought 
to attack the judgment collaterally on the issue of fact of the assign- 
ment. The Wisconsin court refused to consider this, stating that the 
matters involved in the judgment could not be litigated by the Wis- 
consin court. In compliance with the provision in the Federal Con- 
stitution,® Wisconsin gives full faith and credit to a judgment ren- 
dered in Illinois,’° and the validity of the judgment here considered 
was not open to attack." 

A similar case, that of Weathered Misses Shop, Inc. v. Coffey,’ 
was heard by the court in 1942. Here the defendant first attacked 
the jurisdiction of the Illinois court, and when plaintiff met the 
burden of proof as to jurisdiction of person and subject matter, the 
defendant raised an issue of law, contending that the court had 
wrongfully applied the Illinois family expense statute because the 
matrimonial status of the parties was in Wisconsin and, therefore, 
Wisconsin law covered the situation. Again the Wisconsin court 
held that this was a matter which could not be considered in a Wis- 
consin action on the judgment. Since jurisdiction was proved, and 
there was no claim of fraud, the judgment was not subject to col- 
lateral attack, but must be considered valid and conclusive upon all 
issues of law involved therein and determined and concluded thereby 
in the state in which it was rendered. 

One case, however, was heard by the court in which a successful 
attack was made upon the judgment. Linschitz v. C. A. Neuberger™ 





* United States Constitution, Article IV, Section 1. 

‘RESTATEMENT, Conriic’ oF Laws, Sec. 431. Comment (a) “A judgment 
creates a new right in the judgment plaintiff and imposes a new duty on the 
judgment defendant, independent of the cause of action alleged in the suit in 
which the judgment was given. Suit on a judgment is a suit on this new right, 
not on the old cause of action; and it is immaterial whether a cause of action 
did or did not exist before judgment.” 

*228 Wis. 676, 280 N.W. 297 (1938). 

* Supra note 6. 

Ellis v. Gordon, 202 Wis. 134, 231 N.W. 585 (1930). 

"Christ v. Davidson, 116 Wis. 621 (1903). 

240 Wis. 474, 3 N.W. (2d) 693 (1942). 

* 230 Wis. 304, 283 N.W. 811 (1939). 
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concerned an original action in Illinois by A (an Illinois corporation) 
against its debtor B (a New York company) with garnishment of C 
(a Wisconsin corporation). In answer, C set up notice from B that 
it had assigned C’s debt to D, and that the Illincis court had ordered 
notice of the action to be given to D. A secured judgment in the 
Illinois court and subsequently D sued C in Wisconsin on its debt 
which he held as assignee. In the Wisconsin action C contended that 
the Illinois judgment must be given full faith and credit, but the 
record did not show that D had ever received notice of the Illinois 
action or appeared therein. On this the Wisconsin court held that 
the Illinois court had no jurisdiction of the assignee D, and that the 
full faith and credit clause did not apply’* to force the Wisconsin 
court to recognize the Illinois judgment. 


II. Workmen’s Compensation. 


The principal problems dealt with in workmen’s compensation 
cases embrace the questions of whether the employee comes under 
the Wisconsin law, and if he does, whether or not he can recover in 
this state regardless of what another state may do in the same matter, 
and what recognition, if any, Wisconsin will give to an award granted 
by another state. 

The law seems now to be well settled that in all cases where the 
employee comes under the Wisconsin act, he may recover whether 
or not his injury was received in this state ; and if another state gives 
an award in the same case, the employee may still recover here, the 
Wisconsin award being reduced by the amount of the other award. 
The question which appears to be still in the process of refinement 
by the Wisconsin court is, Who comes under the Wisconsin act? 

In McKesson-Fuller-Morrison Co. v. Industrial Commission, 
et al the principal contention was the lack of jurisdiction of the 
Wisconsin Industrial Commission to make the award. Deceased had 
been employed by plaintiff corporation (an unlicensed foreign cor- 
poration) for approximately forty years as a drug salesman. At the 
time of the accident, his headquarters were at Madison, Wisconsin, 
and he covered Wisconsin territory. Although there was no evidence 
on the point, the contract was probably made in Illinois, and the 
accident happened in Illinois. Also, at the time of the granting of 
the Wisconsin award, the claimant had already made application to 
the compensation board of Illinois. 





“Thompson v. Thompson, 226 U.S. 551, 561, 33 S. Ct. 129, 57 L. Ed. 347. 
See cases under note 91, p. 354, U.S.C.A. Constitution, pt. 2. 
% 212 Wis. 507, 250 N.W. 396 (1933); 12 Wis. L. Rev. 84. 
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After determining that the relationship of employer-employee 
existed in this state, the court held that when such is the case, an 
employee meeting with an accident beyond the borders of this state 
where he is sent as incidental to his duties here, may have compensa- 
tion under our law. It does not matter where the contract of employ- 
ment is made, nor does it make any difference if the employee is a 
resident of another state. Further, once the Wisconsin act attaches 
when the employee renders service in this state, the right is not 
defeated by the fact that he is entitled to compensation under the 
laws of another state.'® Clearly, the court says it is unnecessary to 
decide what would happen if the full faith and credit clause were 
urged and relied upon,’’ and that the prospects of double liability is a 
matter for the legislature to deal with. Expressly, the act considers 
an employee one who renders services for another in Wisconsin, and 
the entire theory of the workmen’s compensation laws turns upon 
a legitimate exercise of the police power.’* 

Two years after the McKesson Case’ the court considered an- 
other case”? in which the employee was without question subject to 
both the Illinois and Wisconsin acts and had been killed while em- 
ployed in this state. An Illinois award was given approximately a 
month prior to the granting of the Wisconsin award. By following 
the McKesson Case,”' the Interstate Power Company Case,” and the 
Restatement on Conflict of Laws,”* the court had no difficulty sus- 
taining the Wisconsin award. 

The point for which the case should be noted is the holding that 
the Illinois award must be credited on the Wisconsin award.** To 





% Interstate Power Co. v. Industrial Commission, 203 Wis. 466, 234 N.W. 889 
(1931). 

1 Bradford Electric Light Co. v. Clapper, 286 U.S. 145, 52 S. Ct. 571 (1932). 

* Val Blatz Brewing Co. v. Industrial Commission, 201 Wis. 474, 230 N.W. 
622 (1930); N. Y. Central Railroad Co. v. White, 243 U.S. 188, 37 S. Ct. 247 
(1916). 

*” Supra note 15. 

Salvation Army v. Industrial Commission, 219 Wis. 343, 263 N.W. 349 
(1935). 

* Supra note 15. 

” Supra note 16. 

*Sec. 402, at p. 489—“Proceedings may be brought in a state under the 
Workmen’s Compensation Act of that state, if it is applicable, although the act 
of another state also is applicable.” 

* RESTATEMENT, Conriict oF Laws, Sec. 403, at page 489—“Award already 
had under the Workmen’s Compensation Act of another state will not bar a pro- 
ceeding under an applicable act, but the amount paid on a prior award in another 
state will be credited on the second award.” 

See A.L.R. Digest, Sec. 90; McLaughlins Case, 274 Mass. 217, 174 N.E. 338 
(1931); Anderson v. Jarrett Chambers Co., 210 App. Div. 543, 206 N.Y.S. 458 
(1924). 
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this Justice Fairchild vigorously dissented, citing the McKesson 
Case* in which the court says “neither is it for the courts to concern 
themselves on the prospects of double liability. That is a matter for 
the legislature to deal with. . . .” The dissent feels that under this 
there is no “must” about crediting awards of other states and the 
injured man or his dependents should be entitled to the full award.?6 

In the prior cases under discussion some work had been done by 
the employee in Wisconsin, but in the Jutton-Kelly Company Case" 
all services were rendered in Michigan. Nevertheless, the court con- 
cluded that the employee was covered by the Wisconsin act and cited 
several Wisconsin cases establishing this point.** A second issue in 
this case was raised because compensation had been paid by an 
insurer under Michigan law. The problem involved statutory con- 
struction, the court deciding that the Michigan payments were not 
such “compensation” as would toll the Wisconsin limitation of two 
years in which to seek an award.”® 


Another case involving services to be performed wholly outside 
of the state of Wisconsin was that of Wisconsin Bridge and Iron 
Company v. Industrial Commission. Both the employer and the 
employee were residents of this state and the contract was made 
here, and although the employee was working in Louisiana and was 
injured there, he was subject to the Wisconsin act. As to a Louisiana 
award, the court followed the Salvation Army Case,*' holding that 
the award, when paid, must be credited on the Wisconsin award. 

The mere fact that a contract is made in Wisconsin with a Wis- 
consin employer, will not bring within our act a non-resident em- 
ployee performing all of his services and being injured in the course 
thereof outside of the state. Dunville v. Industrial Commission*® 
settles this point and holds that in such a situation some service must 
be performed in Wisconsin. It is to be noted that following this 





* Supra note 15. 

* For extraterritorial operation of workmen’s compensation statutes see 101 
A.L.R. 1440, and annotations 3 A.L.R. 1351; 18 A.L.R. 292; 28 A.L.R. 1345; 35 
A.L.R. 1414; 45 A.L.R. 1234; 59 A.L.R. 735; 82 A..LR. 709; and 90 A.L.R. 119. 

220 Wis. 127, 264 N.W. 630 (1936); Note 12 Wis. L. Rev. 87. 

* Val Blatz Brewing Co. v. Industrial Commission, supra note 18; Interstate 
Power Co. v. Industrial Commission, supra note 16; Anderson v. Miller Scrap 
Iron Co., 169 Wis. 106, 170 N.W. 275, 171 N.W. 935 (1919); Zurich G. A. & L. 
Ins. Co. v. Industrial Commission, 193 Wis. 32, 213 N.W. 630 (1927); and 
McKesson-Fuller-Morrison Co. v. Industrial Commission, supra note 15. 

* Wis. Stats. (1935) Sec. 102.12. 

* 222 Wis. 194, 268 N.W. 134 (1936). 

™ Supra note 20. 

228 Wis. 86, 279 N.W. 695 (1938). 
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holding the court says, “Of course, the rule is otherwise where the 
employee and the employer are both residents of Wisconsin.” 

We were soon to learn that this general statement made in the 
Dunville Case** did not mean precisely what it said. In the Schooley 
Case** both employer and employee were Wisconsin residents, the 
contract was made in this state, and all services were performed in 
Michigan. These would seem to be the same facts as appeared in the 
Jutton-Kelly Company Case,®° the Wisconsin Bridge and Iron Com- 
pany case** and the Val Blatz Brewing Company case," but the em- 
ployee of Schooley was held to be outside of the Wisconsin act. 

A distinction is made, which the court calls fundamental, when 
it says that in the principal case the work done had no relation or 
character of any kind to Wisconsin business and that the persons 
who hired deceased were themselves employees under a contract with 
the Timber Company operating in Michigan. The court considers 
this case ruled by Wandersee v. Industrial Commission,*® and quotes 
the following : 


“To constitute a person an employee under the provisions of 
the act such person must render service for another in the 
state of Wisconsin under a contract of hire, express or im- 
plied, oral or written. Until he performs service for another 
in the state of Wisconsin he is not an employee. The terms 
of the act do not affect him and he is not bound by it.” 


To us this quotation does not seem applicable to the present situation ; 
the employee there was a non-resident and must, therefore, perform 
some service in Wisconsin, as was said in the Dunville Case,® and 
we call attention to the statement in this latter case to the effect that 
the rule would be otherwise if the employee and employer were both 
Wisconsin residents. The court may have been considering the Tim- 
ber Company as the employer, but it did not specifically say so, and 
if the Wisconsin residents were the real employers, it is difficult to 
reconcile the cases. 


III. Torts. 
Not until 1904 did Wisconsin fall into line with the majority rule 





* Supra note 32. 
“233 Wis. 631, 290 N.W. 127 (1940). 
* Supra note 27. 
* Supra note 30. 
* Supra note 18. 
198 Wis. 345, 223 N.W. 837 (1929). 
* Supra note 32. 
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that a personal injury action is governed by the Jex loci, conditioned, 
however, on the fact that such law is not obnoxious to the public 
policy of the forum. If, however, the specific problem concerns a 
purely procedural matter, rather than the right to recover or the 
extent of liability, it is, of course, still determined by the Jex fori. As 
we shall see, the great bulk of the cases coming under this classifica- 
tion today are the result of automobile accidents and often such a 
case involves issues on procedural law as well as substantive. 

In Canzoneri v. Heckert* the driver and the owner of the car 
were both residents of Illinois, while the accident happened in Wis- 
consin. There was no issue on the application of the Wisconsin law 
of negligence, proximate cause and imputed negligence, but the IIli- 
nois law in one particular instance was indirectly considered. De- 
fendant argued that since the driver of the car was only fifteen years 
old and not eligible to drive in Wisconsin, although at this age he 
could drive in Illinois, the owner of the car should be responsible for 
the driver’s negligent operation of the car and this should affect his 
right of recovery for injuries to the car. The court held that the 
mere violation of the Wisconsin statute did not have this effect, and 
that it must be shown that the owner of the car was in some way 
negligent. Bearing on this question the Illinois statute should be 
taken into consideration. The jury might consider that the statutory 
age in Illinois being less than in Wisconsin, the owner “ought rea- 
sonably to have foreseen that injury might naturally and probably 
result from permitting the boy to drive his car in Wisconsin in vio- 
lation of the Wisconsin law.” 

Another case in which the vehicle was driven by someone other 
than the owner was that of Zowin v. Peoples Brewing Company,” 
and the point in issue was the liability of the defendant because of 
its ownership of the vehicle. Defendant, a resident of Minnesota, 
stored its trucks in a garage in Duluth, Minnesota. One of the em- 
ployees of defendant met with difficulties while driving in Superior, 
Wisconsin, and called the Duluth garage. An employee of the garage 
came to his assistance in a truck belonging to defendant, and it was 
this truck which was involved in the accident. This case is not 
concerned with the applicability of Wisconsin or Minnesota law to 
the question of negligence, but it was maintained by plaintiff that 
under a Minnesota statute*® the defendant truck owner became and 





“ Bain v. Northern Pacific Railway Co., 120 Wis. 412 (1904). 
“ 223 Wis. 25, 269 N.W. 716 (1936). 

“,225 Wis. 120, 273 N.W. 466 (1937). 

“ Mason’s Minn. Stats. (1934) Sec. 2720—104. 
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remained liable in case of accident. Wisconsin has no such statute of 
vicarious liability, and the Wisconsin court held that by reason of 
the words “operated upon any public street or highway of this state,” 
and also by reason of the fact that the statute did not make liability 
contractual,** such statute had no extraterritorial effect, so that it was 
not applicable to a Wisconsin accident. 

The case of Forbes v. Forbes* is one of the many in which a wife 
suing her husband for damages for personal injury lacks capacity to 
maintain such an action either in the state of their domicil or in the 
state in which the facts giving rise to the action were operative. 
Variations of this problem include cases where the husband and wife 
are domiciled in state A, the action is brought in state A and the tort 
was committeed in state B, while the wife has no capacity in state A, 
the forum, but does have capacity in state B. Under the general rule 
in conflicts, the forum would apply the law of the state where the 
accident happened, but there are instances where the forum refused 
to do so on the ground that such a law was contrary to its public 
policy.** There are also cases where the husband and wife are domi- 
ciled in state A, the action is brought in state A and the tort was 
committed in state B, while the wife has capacity in state A, the 
forum, but does not have capacity in state B. If the court adhered 
to the general rule, the law of state B would govern, so that even a 
resident of the forum could not maintain the suit.47 Further cases 
are those in which the husband and wife are domiciled in state A, 
the action is brought in state B and the tort was committed in state B, 
the forum. Forbes v. Forbes* falls in this latter group; the parties 
were residents of Illinois, where the wife did not have capacity and 
the suit was brought in Wisconsin, the place of the tort, where the 
wife did have capacity. In this case the wife was permitted to 
recover ; the court quoted from the Buckeye Case*® and went on to 
distinguish between the marital status and the incidents which local 
law attaches to such status, the conclusion being that the law of the 





“A Conn. statute reading as follows: “Any person renting or leasing to 
another any motor vehicle owned by him shall be liable for any damage to any 
person or property caused by the operation of such motor vehicle while so rented 
or leased.” was held to be contractual and to have extraterritorial effect. Levy v. 
Daniels’ U-Drive Auto Renting Co., 108 Conn. 333, 143 Atl. 163 (1928). 

“226 Wis. 477, 277 N.W. 112 (1938). 

“Mertz v. Mertz, 271 N.Y. 466, 3 N-E. (2d) 597 (1936). 

“Buckeye v. Buckeye, 203 Wis. 248, 252, 234 N.W. 342 (1931); Gray v. 
Gray, 87 N.H. 82, 174 Atl. 508 (1934); Howard v. Howard, 200 N.C. 574, 158 
S.E. 101 (1931); Ala. G. S. R. Co. v. Carroll, 97 Ala. 126, 138, 11 So. 803 (1892), 
18 L.R.A. 433. 

“ Supra note 45. 

“ Supra note 47. 
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place of the transaction in relation to the personal rights, duties and 
obligations incidental to the marital status governs the legality, effect 
and consequences of the transaction regardless of the law of the 
domicil of the parties. 

There is, however, one type of situation where not infrequently 
the law of the forum is applied in tort actions, although the operative 
facts occurred in another state. It is well known that Wisconsin 
takes judicial notice of the statutes of other states," while the com- 
mon Jaw, if not pleaded and proved, is presumed to be the same as 
that of the forum.5! Therefore, where the foreign state has no statu- 
tory law governing the situation and the common law is not intro- 
duced, Wisconsin applies its own common law.” 

It is also possible within one case to apply both the law of the 
place of the tort and the law of the forum, as was done in the 
Hutzler Case.* The liability of the defendant was determined by the 
law of Minnesota, but the question of the sufficiency of the evidence 
to raise an issue for the jury was determined by the law of Wiscon- 
sin.5* A similar situation arose earlier in the Bourestrom Case.™ — 
Since the accident happened in Oklahoma, it was urged that Wis- 
consin was bound by the Oklahoma law which provided that assump- 
tion of risk was a question of fact and should at all times be left for 
the jury,°* but the Wisconsin court held this to be a matter of pro- 
cedure in which the law of the forum governs. 

IV. Contracts. 

In the field of the conflict of laws it is quite generally conceded 
that the essential validity of a contract and problems concerning 
ensealing, delivery, capacity, execution, consideration and assignment 
are governed by the law of the place of making the contract.*? 
Immediately, then, we are confronted with what constitutes the 
“making” of the contract. Wisconsin has gone so far as to say that 
although an application for a loan from a foreign corporation is 



























































© Wis. Stat. (1943) Sec. 328.01. 

*\ RESTATEMENT, CONFLICT OF Laws, Sec. 622, at p. 737; 3 BEALE on Con- 
FLict OF Laws, Sec. 621.4; De Lorenzo v. Sup. Lodge, Knights of Pythias, 222 
Wis. 141, 148, 268 N.W. 217 (1936). 

Jensen v. Jensen, 228 Wis. 77, 279 N.W. 628 (1938); Switzer v. Weiner, 
230 Wis. 599, 284 N.W. 509 (1939). 

* Hutzler v. McDonnell, 239 Wis. 568, 2 N.W. (2d) 207 (1942); Note 1943 
Wis. L. Rev. 157, n. 41. 

* REsTATEMENT, CONFLICT OF Laws, Sec. 595 at p. 710. 

* Bourestom v. Bourestom. 231 Wis. 666, 285 N.W. 426 (1939). 

® Oklahoma Constitution, Sec. 6, Art. 23. 

5 RESTATEMENT, CONFLICT OF Laws, Sec. 335, at p. 413; French v. Con- 
tinental Assur. Co., 227 Wis. 203, 278 N.W. 388 (1938). 
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made in Wisconsin, the notes, trust deed an “estoppel certificate” 
are all executed in this state, and the security is a mortgage executed 
in Wisconsin on Wisconsin real estate, this is not a Wisconsin Trans- 
action. The holding was on the ground that all essential business and 
all decisions by the lenders concerning the loan and the instruments 
calling for payment was made outside of the state, and the designated 
place of payment was in a foreign state.5§ 

Likewise, in Alropa Corp. v. Flately®® the court held that the 
notes were not Wisconsin contracts although they were executed in 
this state. Two factors are involved, i.e., the delivery of the notes in 
Florida and the fact that they related to Florida land. How much 
weight is given to either independently is difficult to ascertain from 
the opinion. 

And in construing phrases in a contract to fix liability, particu- 
larly in the case of an insurance policy, the law of the place of making 
the contract governs.” This is true even though that state may never 
have considered the problem, while the forum has decisions directly 
in point.* One method of determining the law in such a situation, 
and that employed in Archer Ballroom Company of Nebraska v. 
Great Lakes Casualty Company,®* was for the Wisconsin court to 
take analagous Nebraska cases and by parity of reason to decide how 
the Nebraska Court would rule. 


V. Substance and Procedure. 


Generally speaking, substance, or the matter of right, is gov- 
erned by the law of the place of the transaction, while procedure, or 
the form of remedy, is governed by the law of the forum. The dif- 
ficulty lies in deciding whether the matter is one of substance or 
procedure, and on exactly the same point courts of different states 
have diametrically opposed viewpoints. Specifically, there is the law 
which permits joining the insurer as a party defendant in a negli- 
gence action, in spite of the fact that the policy may contain a “no 
action” clause. 

In Oertel v. Williams and Fidelity & Casualty Company of New 
York** Wisconsin held this to be a matter of procedure to be gov- 





* Union Trust Co. of Md. v. Rodeman, 220 Wis. 453, 264 N.W. 508 (1936). 
* 226 Wis. 561, 277 N.W. 108 (1938); Note 1939 Wis. L. Rev. 10. 
“R.C.L., Conriicr or Laws, Sec. 54; Am. Jur., Conriicr or Laws, Secs. 107 
and 152; Kuroske v. Aetna Life, 234 Wis. 394, 297 N.W. 384 (1940). 
®™ Archer Ballroom Co. of Neb. v. Great Lakes Casualty Co., 236 Wis. 525, 
295 N.W. 702 (1941). 
“@ Supra note 61. 
“214 Wis. 68, 251 N.W. 465 (1934). 
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erned by the law of the forum. The policy was issued in Wisconsin 
while the accident took place in Indiana, a state which does not 
permit the insurer to be joined over his objection. In addition to the 
contention that Indiana law governed this case so that the insurer 
could not be joined, it was maintained that the Wisconsin statute 
impaired the obligation of contract. The Wisconsin ruling that this 
law was wholly procedural nicely disposed of both of these argu- 
ments. 

Another law which the Wisconsin court decided to be wholly 
procedural was the law of set off, which governed the case of Fuhr- 
mann v. Seybold. A executed a note in Indiana which through 
endorsement came to be owned by B, a Wisconsin resident. Upon 
A’s death, B did not file a claim in the Indiana probate or sue C, the 
heir of A, within two years after final settlement, as was permitted 
by Indiana law.®* B executed a note to such heir and upon B’s death, 
a claim was filed in the Wisconsin probate. It was contended that 
the first note of A to B should be allowed as a set off to this claim in 
view of the Indiana law which permitted such set off notwithstanding 
the fact that the debt was barred.** The Wisconsin law does not 
permit barred claims as set offs,** and further provides that the claim 
must be in existence at the time of the commencement of the action. 
Pointing out that this claim did not exist at such time, the court 
cited the Restatement on Conflict of Laws." Then by holding that 
the law of set off relates to the remedy and not to the right and is 
governed by the /ex fori and not by the lex loci contractus,™ the 
former note was not a valid set off. 


VI. Real Property. 


Under the subject of Conflict of Laws there are many variations 
of the problem involving real property, such as the jurisdiction of 
courts, foreign judgments, succession on death, security transactions 
and conveyances and contracts. In this comment on the work of the 
Wisconsin Supreme Court all discussion concerning the succession 
of real property on death and the jurisdiction of the courts in such 





“Wis. Stat. (1931) Sec. 260.11. 

“223 Wis. 192, 270 N.W. 87 (1936). 

* Burns’ Indiana Statutes Annotated, 1933, Volume 3, Sec. 6-1901. 

“ Burns’ Indiana Statutes Annotated, 1933, Volume 2, Sec. 2-1036. 

* Wis. Stat. (1933) Sec. 313.05 (2). 

* Wis. Stat. (1933) Sec. 331.07 (3). 

* RESTATEMENT, CONFLICT oF Laws, Sec. 605, at p. 722. 

"57 C. J. 376, Sec. 22, n. 56. Right of set off purely statutory: Pierce v. 
Hoffman, 4 Wis. 277; 57 C.J. 360, Sec. 3 (2) 
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cases is considered under the later section on administration of de- 
cedents’ estates. In view of this, we have only one case to deal with 
under this section. 

Franzen v. G. R. Kinney Company™ involves little difficulty on 
the question of “what law governs.” Suit was brought to collect the 
balance of rent under a lease assigned to the mortgagee as security, 
which lease was executed in Oklahoma on Oklahoma land. The issue 
arose because of a reduction in the rent by the mortgagor. It was 
conceded that Oklahoma law governed the right of the parties,”* but 
the court appears to base its decision on Wisconsin cases™* merely 
stating that Oklahoma cases cited go no farther than this, and that 
since Oklahoma is also a lien theory state, it is unnecessary to refer 
to Oklahoma decisions. 


VII. Personal Property. 


Within the purview of this article only two cases involving mov- 
ables were heard by the Wisconsin court. The first case, National 
Bank of Commerce of Milwaukee v. Brogan and Consolidated In- 
demnity and Insurance Company, Garn.,"* was concerned with a 
conflict between the rights of a mortgagee and those of a garnishee 
in respect to certain construction equipment. Part of the property 
in controversy was located in Illinois and part in Wisconsin. Seem- 
ingly, the court had no difficulty in deciding which law should gov- 
ern; it followed Underwood Veneer Co. v. Lucia™ decided in 1930, 
and held that the rights of the respective claimants were covered by 
the law of the state in which the property was situated. 

In Magoon v. Motors Acceptance™ there was considerably more 
discussion and review of the authorities on the applicable law. Plain- 
tiff purchased a car in Minnesota and both the execution of the con- 
tract of purchase and the delivery of the car took place in that state. 
While plaintiff was in default under his contract and the car was in 
Wisconsin, it was seized in this state by the defendant, owner of the 
contract, and immediately taken to Minnesota. Under Wisconsin 
law, which the plaintiff contends should govern since the car was 
here at the time of seizure, the vendee must retain the goods within 





"218 Wis. 53, 259 N.W. 850 (1935). 

7105 A.L.R. 740; A.L.R. Digest, Conrticr or Laws, Sec. 111. 

“ Grether v. Nick, 193 Wis. 503, 213 N.W. 304, 215 N.W. 571 (1927) ; Ottman 
v. Tilbury, 204 Wis. 56, 234 N.W. 325 (1931). 

% 214 Wis. 378, 253 N.W. 385 (1934). 

202 Wis. 507, 232 N.W. 853 (1930). 

™ 238 Wis. 1, 298 N.W. 191 (1941); 1943 Wis. L. Rev. 60. 
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the state for ten days, while under the Minnesota law, the vendee 
must merely retain the goods for ten days. 

In reviewing the authorities it was found that Massachusetts™* 
held that the lexi loci contractus governed, and this was followed by 
Maine,” although there is authority to the contrary. Wisconsin 
also cites the Restatement on Conflict of Laws in regard to the situs 
of the chattel at the time when the mortgage, lien, pledge or sale was 
made.*! In any event, Minnesota law governed this case whether it 
was because the contract was made there or because that was the 
situs of the car when delivered under the contract. 


VIII. Administration of Decedents’ Estates. 


All of the cases in this article which deal with decedent’s estates 
are brought together in this section regardless of the nature of the 
particular problem involved. The cases, therefore, cover varied prob- 
lems of limitations, administration of trusts, and jurisdiction. 

In Will of Bate** the entire issue was on the application of the 
Wisconsin statute of limitations** to a claim based upon a Michigan 
contract. The court held that generally, in the absence of statutes to 
the contrary, an action brought in a state other than that where the 
contract was made is subject to the statute of limitations of the 
forum, and quotes from the Restatement on Conflict of Laws to 
sustain its position.** 

No such simple problem was handled in Will of Risher.®® Here, 
the testator, a Wisconsin resident at the time of his death, made a 
will while domiciled in Pennsylvania, in which he set up a testa- 
mentary trust of personal property, named a Pennsylvania trust com- 
pany as trustee, and provided, upon certain contingency, for dis- 
tribution of the trust fund according to the intestate laws of Pennsyl- 
vania. The Pennsylvania trust company was also executor in the 
Wisconsin proceedings. 

The controlling issue was whether the trust was to be admin- 
istered according to the laws of Pennsylvania or Wisconsin in order 
to determine whether or not the trustee should be surcharged for 





* Jewett v. Keystone Driller Co., 282 Mass. 469, 185 N.E. 369 (1933). 
” Franklin Motor Co. v. Hamilton, 113 Me. 63, 92 Atl. 1001 (1915). 
*”See 47 Harv. L. Rev. 128. 

“* RESTATEMENT, CONFLICT OF Laws, Sec. 281, at p. 35. 

225 Wis. 564, 275 N.W. 450 (1937). 

* Wis. Stat. (1937) Sec. 330.19. 

™ RESTATEMENT, CONFLICT oF Laws, Sec. 603, at p. 720. 

“227 Wis. 104, 277 N.W. 160 (1938). 
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investments illegal under Wisconsin law, which court was to super- 
vise administration, whether the trustee had capacity to take and 
administer the trust, and whether the trustee was properly appointed 
and had qualified. On each of these questions the law of Pennsyl- 
vania was held to govern. 

The intent of the testator determines where the trust is to be 
administered,** the title and right of the trustee coming from the 
will itself.87 And the courts of the situs of the trust, i.e., the place of 
the active duties of the trustee,8* supervise the administration.*® 
Likewise, the law of the situs of the trust governs the capacity of the 
trustee*’ as well as matters pertaining to its appointment and quali- 
fication. Therefore, on none of the above questions was it necessary 
for the trustee to comply with provisions of Wisconsin law.*! 

When the court comes to a case involving its jurisdiction to con- 
strue a California will in which there is a devise of real property 
situated in Wisconsin,” it is found necessary to differentiate some 
of its previous decisions. In holding that a construction of the will 
by the Wisconsin court, in ancillary proceedings, as to real estate 
located here was proper, the court quoted from Ford v. Ford® and 
from Van Steenwyck v. Washburn.®* It distinguishes Will of Har- 


ker® by pointing out that while in that case the real estate was lo- 
cated in Wisconsin, the court attempted to construe the will as 
regards the duties of the trustee; and Estate of Hanreddy® is dis- 
posed of by saying that the statement there concerning the jurisdic- 
tion of the court of domicil to construe, is merely dicta, since the 
question of jurisdiction to construe the will is not involved. But 
in the course of its opinion the court cites an impressive array of 





“Upham v. Plankinton, 152 Wis. 275, 284, 140 N.W. 5, 8 (1913); Will of 
Stack, 217 Wis. 94, 102, 258 N.W. 324, 327 (1935); In re Chappell’s Estate, 124 
Wash. 128, 213 Pac. 684 (1923); RESTATEMENT, CONFLICT oF Laws, Sec. 298, 
at p. 380. 

* McWilliams v. Gough, 116 Wis. 576, 585, 93 N.W. 550, 553 (1903). 

"2 Beale, Conriicr or Laws (1935), Sec. 297.1, at p. 1024, and Sec. 297.2, 
at p. 1024. 

® RESTATEMENT, CONFLICT ‘OF Laws, Sec. 299, at p. 381. 

“2 Wharton, Conriicr or Laws (3d ed.), Sec. 591 (b), at p. 1326; Minor, 
Conriict oF Laws, Sec. 70, at p. 139; 91 A.L.R. pp. 491 to 508; RESTATEMENT, 
Trusts, Sec. 96; In re Hauge’s Estate, 92 Mont. 36, 9 Pac. (2d) 1065 (1932). 

"115 A.L.R. 790, 791; A.L.R. Digest, Conriicr or Laws, Sec. 3, at p. 573 
and 574. Re Vanneck, 158 Misc. 704, 286 N.Y.S. 489 (1936) follows Beale. See 23 
Corn. L. Quar. 624; 1939 Wis. L. Rev. 127. 

” Will of Hebblewhite, 228 Wis. 259, 280 N.W. 384 (1938); 1939 Wis. L. Rev. 
123 

* 70 Wis. 19, 44, 33 N.W. 88 (1887). 

“59 Wis. 483, 510, 17 N.W. 289 (1883). 

172 Wis. 99, 178 N.W. 246 (1920). 

"176 Wis. 570, 186 N.W. 744 (1922). 
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authorities in support of the position it takes in the Hebblewhite 
Case.** 

Two years later the court was confronted with a like situation in 
Wil of Rupert,®® and the decision followed Will of Hebblewhite,* 
that case being cited as authority. Similarly, in 1940 also, the court 
decided Estate of Rees’ and upheld the power of the Wisconsin 
court to construe the provisions in a New York will relating to Wis- 
consin real estate.' 

Broadening its jurisdiction of the estates of non-resident de- 
cedents, the court in the Estate of Joyce’? held that Wisconsin had 
jurisdiction in original probate of both the real and personal prop- 
erty of a Texas resident, which was located in this state, so long as 
probate proceedings had not been commenced at the domicil. The 
Wisconsin Statutes’* provide for admitting the will of a non-resi- 
dent decedent to probate in Wisconsin, but prior to 1935 it was pro- 
vided in Sec. 310.08 that “the decree admitting the same to probate 
shall be limited so as to affect only real estate located within this 
state.” In 1935, the statutes were amended,’ and this last quoted 
sentence was eliminated. 

In 1941 on the basis of these statutes and considering in connec- 
tion therewith the Restatement on Conflict of Laws!” the court 


found authority for the proposition that Wisconsin courts had juris- 
diction of original probate in the case of non-resident decedents 
leaving property in Wisconsin and could administer both the real 
and personal property. If the situation were such that the decedent 
left in Wisconsin only personal property, one wonders on the basis 
of the above just what the Wisconsin court would do. 


IX. Domestic or Family Law. 


While domestic law covers problems of marriage, divorce, annul- 
ment, separation, legitimation, adoption and custody of children, few 





* RESTATEMENT, CONFLICT OF Laws, Sec. 249, at p. 333; 2 Beale on ConrFtict 
or Laws, Sec. 249.2, at p. 970; 11 Am. Jur. 328-330, 477, 481; 69 C.J. 856; 
5 R.C.L. 1025. 

* 233 Wis. 527, 290 N.W. 122 (1940). 

* Supra note 92. 

1 233 Wis. 635, 290 N.W. 167 (1940). 

1 Matter of Lansing’s Estate, 182 N.Y. 238, 74 N.E. 882 (1905); Helvering 
v. Grinnell, 294 U.S. 153, 55 S. Ct. 354, 79 L. Ed. 825 (1935). 

1 238 Wis. 370, 298 N.W. 579 (1941). 

2 Wis. Stat. (1941) Secs. 253.03 and 310.08. 

™ Ch. 176, Laws of 1935. 

1% RESTATEMENT, CONFLICT OF Laws, Sec. 469, at p. 569. 
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of these problems in connection with the conflict of laws have found 
their way to the Wisconsin Supreme Court in recent years. 

In Estate of Canon there is no real conflicts difficulty. The 
couple, one of whom was an epileptic, were Wisconsin residents who 
were married in Illinois, and who returned to reside in Wisconsin. 
This marriage was void under Wisconsin law,!®? and hecause of a 
specific provision of the Illinois Statutes,!°* it was void in Illinois. 
The court does not mention whether it is applying Wisconsin or 
Illinois law, and indeed it need not do so. 

Bennett v. Bennett'®® presented no direct problem of conflict of 
laws, but it is noteworthy for certain language which the court uses. 
Plaintiff, the father in a divorce action had been given custody of 
the children and granted permission to take the children to another 
state. On appeal in the matter of custody the court says, “The cir- 
cuit court of this state having jurisdiction of the parties, comity and 
the full faith and credit clause of the Federal Constitution may be 
relied upon to furnish assurance of the recognition of its orders in 
other states.” In connection with this pronouncement, it is interest- 
ing to note the dissent in an Idaho case decided in 1928.1!° 

Of especial interest is the problem of a divorce in Wisconsin and 
remarriage outside of the state within a year from the time of the 
divorce judgment."! Indirectly the case of Elies v. Elies!® raised 
the validity of such a marriage, but this is not the first time that the 
question has been before our court."* The Elies Case was an appeal 
from an order granting the motion of the father in the Wisconsin 
divorce to take custody of their child from the mother on the ground 
that her subsequent remarriage in Iowa within a year of the divorce 
judgment indicated that she was unfit to have custody of the child. 





1 221 Wis. 322, 266 N.W. 918 (1936). 

Wis. Stat. (1935) Secs. 245.03 (1) and 245.04 (1). 

7 Til. Stat., Ch. 89, Par. 21, Cahill’s Ill. R.S. 1925. 

1 228 Wis. 401, 280 N.W. 363 (1938). 

™ Duryea v. Duryea, 46 Idaho 512, 269 P. 987 (1928). T. Bailey Lee, J., 
Dissenting. “It is axiomatic that each state has the exclusive right to determine 
the status of persons found within its jurisdiction and is not bound in relation 
thereto by the laws or court decisions of other states. This right is in no respect 
afiected by the full faith and credit clause of the national constitution. For this 
reason, it has been held times without number that a decree of a sister state 
awarding the custody of minors will not preclude a state within which they may 
later be found from making such disposition of them as their welfare may de- 
mand... .” 

™ Wis. Stat. (1941) Sec. 247.37 (1). 

42239 Wis. 60, 300 N.W. 493 (1941). 

"8 Fitzgerald v. Fitzgerald, 210 Wis. 543, 246 N.W. 680 (1933); Owen v. 
Owen, 178 Wis. 609, 190 N.W. 363 (1922). 
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The court held that such an inference could not be drawn from the 
fact of the remarriage, and then went beyond the immediate point 
and held that the Iowa marriage was valid because the parties had 
become bona fide residents of Iowa, expecting to remain such indefi- 
nitely, and it was valid according to the decisions and statutes of that 
state. This part of the decision would have settled a hitherto uncer- 
tain point, but after its opinion was closed, the court reconsidered 
this particular phase of it and said, “The decisions of courts of other 
jurisdictions under the precise language quoted seem to be conflicting. 
The statement was not necessary to support the judgment. We 
therefore withdraw the statement referred to, to the effect that under 
our own decisions it was valid because contracted by the parties after 
they had become bona fide residents of Iowa, expecting to remain 
such residents indefinitely, and valid according to the statutes and 
decisions of that state, and leave the point for determination when it 
shall arise in some case before us wherein it is directly in issue.” 

As is well known, the court intends in its opinions to limit itself 
to the issues directly presented by the particular case, and it is more 
than likely, had the above opinion stood without the retraction, that 
when it was being relied upon in some future case, the court would 
say that it was merely dictum. 





PLEADING, PRACTICE AND PROCEDURE, 
EVIDENCE, REMEDIES 


GeorGce H. YounG 


The decisions in four terms of court, August 1941 through Janu- 
ary 1943, have been surveyed. The cases in that period involving 
some phase of adjective law were, of course, numerous. The number 
of cases concerned with procedural points always seems somehow to 
be an indictment of the system. However, while every case is im- 
portant, at least to the litigants, there is no need in this field for a 
short term digest. Consequently, of the many decisions, only a few, 
which seemed to be of generai interest or unusual, have been selected 
for comment. 


PLEADING 


In Chas. H. Stehling Co. v. Milcor Steel Co.,' it was held that 
an order sustaining a demurrer on one ground, but overruling it on 


others has no effect in determining the law of the case after service 
of an amended complaint, and cannot be made the basis of an appeal 
by the defendant. The lower court had sustained the demurrer on 
the ground of defect of parties plaintiff and by a supplemental order 
had recited that the other grounds of the demurrer were overruled. 
The plaintiff served an amended complaint in which the defect of 
parties plaintiff was corrected and the defendant sought to appeal 
from the order overruling the other grounds of the demurrer. The 
court said that a demurrer, although containing several grounds, was 
an entity. If sustained on one ground, it set the complaint at naught, 
but, after service of an amended complaint, the order overruling the 
other grounds of the demurrer was not res adjudicata and formed no 
basis for an appeal. 

In the particular situation presented in this case, the defendant’s 
contention that it was entitled to appeal from the order overruling 
certain grounds of its demurrer seems plausible. The amended com- 
plaint, aside from the correction of the technical defect of parties, 
presented the same facts as the original complaint and the trial court 
had refused to sustain a demurrer to such a complaint, so that the 





*242 Wis. 629, 9 N.W. (2d) 78 (1943). 
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requirement of a second demurrer to the amended complaint would 
seem superfluous. 

However, the rule announced appears well designed for general 
application, as the amended complaint in most cases will probably 
differ materially from the original complaint and not merely correct 
technical defects. Where the amended complaint makes substantial 
changes, the demurring defendant should not be entitled to force 
a review on the sufficiency of the original complaint. 

Ludwig v. Wisconsin Power & Light Company? resulted from a 
suit for personal injuries sustained when the cable, which supported 
the scaffold from which plaintiffs were painting the side of a building, 
broke because it came in contact with the power lines leading into 
the building. The complaint alleged that the defendant power com- 
pany had “neglected” to remove the wires after it had been requested 
to do so and also alleged that the defendant’s workmen had assured 
the plaintiffs that the wires were safe. At the trial evidence was 
apparently presented in support of the attempted allegation of negli- 
gence and also in support of the allegation that defendant had repre- 
sented the wires to be safe. The jury’s special verdict found that the 
defendant had not assured plaintiffs that the wires were safe, but 
that defendant was guilty of causal negligence in failing to cut or 
shut off the current from the wires, and assessed the comparative 
negligence at 60 per cent for the defendant and 40 per cent for the 
plaintiffs. 

On appeal, the supreme court reversed the judgment of the lower 
court entered on the verdict and directed that the complaint be dis- 
missed on its merits. The court reasoned that the mere allegation 
that defendant “neglected” to remove the wires, after it had been 
requested to do so, stated no grounds for recovery for negligence, 
that, since the complaint was not grounded on negligence, but on the 
alleged assurance that the wires were safe,® it afforded no basis for 
recovery on the ground of negligence and should have been dismissed 
when the jury found that no such assurance had been made. 

On the facts reported, the result of this case is probably correct, 
since it was not established that defendant had any duty to remove 
the wires or shut off the current, but the reasoning seems somewhat 
disturbing because of its apparent insistence that the pleader adhere 
to something very akin to the obsolete forms of action. 





2242 Wis. 434, 8 N.W. (2d) 272 (1943). 
* This allegation is also unusual. Apparently the court considers it as stating 
some form of action for deceit. 
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The statutes now state that there shall be but one form of action* 
and that the complaint need only contain a concise statement of the 
ultimate facts upon which a recovery is sought.> The statutes further 
provide that a variance between the pleadings and the proof shall not 
be deemed material unless the adverse party is misled. The court 
seems to interpret the complaint in the Ludwig case as an attempt to 
state two grounds of recovery, negligence and some sort of misrepre- 
sentation, and holds that, since the latter, although apparently ade- 
quately pleaded, was not supported by the jury finding, and the for- 
mer, although supported by the jury finding was not properly 
pleaded, the complaint must be dismissed. 

While an allegation that defendant “neglected” to remove the 
wires is an inartistic and inadequate pleading of negligence, if evi- 
dence were presented at the trial which would support a verdict of 
negligence and the opposing party was not “misled”, whether or not 
a reviewing court considers the case grounded on negligence or on an 
assurance that the wires were safe would seem to be quite immaterial. 

The inference from the opinion in the Ludwig case seems to be 
that if the defendant’s negligence (the evidence of which was held 
properly admissable as indirectly bearing on the issue of reliance on 
the assurance of safety) had been adequately pleaded, the verdict in 
favor of the plaintiff might have been upheld. No doubt, a proper 
complaint should inform the adverse party of the basis of the relief 
sought, and the pleader should be penalized if the complaint is in- 
adequate, but if the facts are proved, although inadequately pleaded, 
which would support a recovery, a dismissal on the merits seems an 
extreme penalty.” 

Angers v. Sabatinelli,® decided that, after the service of several 
amended complaints alleging substantially the same facts, no in- 
fringement of plantiffs’ constitutional rights was involved in the 
trial court’s refusal to grant further leave to amend unless the appli- 
cation was accompanied by a tender of a complaint which the trial 
court considered sufficient. This rule is undoubtedly salutary. As the 
court stated, the plantiff cannot be permitted to amend his com- 
plaint indefinitely. While there is probably nothing in our law to 
prevent one litigant from harassing another with as many unfounded 


“Wis. Stat. (1943) §260.08. 

* Wis. Stat. (1943) §263.03. 

* Wis. Stat. (1943) §263.28. 

*See Martin v. Smith, 239 Wis. 314, 1 N.W. (2d) 163 (1941). Defects of 
pleading not challenged in the trial court are waived. 

*239 Wis. 364, 1 N.W. (2d) 765 (1942). 
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lawsuits as he is willing to finance,® he at least should be required to 
display some variety and not be permitted to repeat substantially the 
same complaint. The enforcement of the rule, of course, must be left 
to the discretion of the trial judge, but an arbitrary or unreasonable 
insistence upon the tender of a satisfactory complaint, before granting 
leave to amend, would undoubtedly be viewed as an abuse of dis- 
cretion. 

In Haugen v. Wittkopf,”® it was held in a suit by a guest against 
the host and his insurer, that the defense of assumption of risk was 
available to the insurer, although not raised by the insurer’s answer, 
where such defense was raised by the host’s answer. The court’s 
decision appears to be based on the grounds that the insurer’s liability 
is to indemnify the host, and if the host is found not liable, there 
can be no recovery against the insurer regardless of its answer. The 
result of this case is undoubtedly proper, but since, under the stat- 
utes" and Oertel v. Fidelity & Casualty Company,’ a direct action 
is now permitted against the insurer without the necessity of joining 
the insured, the indemnity theory seems questionable. The opinion 
leaves unanswered the question of whether or not the rule would be 
extended to apply to situations where the two parties seeking to 
benefit by a defense raised by one of them are not in the position of 
indemnitor and indemnitee. It would seem that the decision might 
well have been based simply on the broad grounds that if a defense 
is raised by one of the parties, it will be available to all of the parties 
who are entitled to benefit by it. 

Two additional decisions in this period should perhaps be men- 
tioned as guides to proper pleading. 

Michels v. Michels" indicates that a demurrer, and not a motion 
to make more definite and certain, is the proper method of attacking 
a complaint which mingles in one count two causes of action which 
are not joinable. If the mingled causes of action are joinable, a 
motion to make more definite and certain is appropriate, but where 
the mingled causes of action are not joinable, the defect should be 
reached by demurrer 





* Myhre v. Hessey, 242 Wis. 638, 9 N.W. (2d) 106 (1943). Generally, a civil 
suit or a series of civil suits, even though maliciously prosecuted, where neither 
the person nor the property of the defendant is interfered with, will not sustain 
an action for malicious prosecution. 

1242 Wis. 276, 7 N.W. (2d) 886 (1943). 

* Wis. Stat. (1943) §§85.93, 260.11. 

12214 Wis. 68, 251 N.W. 465 (1933). 

240 Wis. 539, 3 N.W. (2d) 359 (1942). 
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Krestich v. Stefanez' held that the bald allegation that the statute 
of limitations had run was merely a conclusion of law without a 
supporting premise of ultimate fact, and, hence, an insufficient answer 
to a complaint charging fraud. 


PRACTICE AND PROCEDURE 
A. Process 


State ex rel. Oak Park Country Club v. Goodland’ arose from 
an attempt to commence suit in Wisconsin against an Illinois golf 
club for damages for the death of the plaintiff’s husband as the result 
of an automobile accident in Wisconsin involving the club’s pro- 
fessional. The plaintiff had attempted to obtain service on the IIli- 
nois club by filing with the commissioner of motor vehicles pursuant 
to Section 85.05(3). The court held that, since the club’s pro- 
fessional was not acting as agent for the club in making a trip to 
Wisconsin to purchase supplies for the equipment shop which he 
operated independently, the attempted substituted service on the club 
was void. The trial court had overruled the objections to the service 
and the defendant had not appealed from the order holding the service 
valid. Under such circumstances, the supreme court concluded that 
the situation was proper for the exercise of its superintending power 
and directed that a writ of prohibition be issued. 

In Eide v. Skerbeck’® the court held that an order directing that 
the summons and complaint be amended to bring in an additional 
party is of no effect without service on the party added. The court 
states that the only method of acquiring jurisdiction of the person is 
by service of a summons (voluntary appearance, of course, should be 
added) and without service the court is without jurisdiction and any 
order affecting the rights of the person not served would be a denial 
of due process. The trial court had entered the order on the theory 
that it was authorized by the statute’? providing for the commence- 
ment of an action in the name of the partnership where the names of 
the partners are unknown. At first glance this case might seem to 
cast some doubt on the constitutionality of Section 260.21(3), but 
this statute was not designed to dispense with the necessity of service 





“243 Wis. 1, 9 N.W. (2d) 130 (1943). 
"8242 Wis. 320, 7 N.W. (2d) 828 (1943). 
© 242 Wis. 474, 8 N.W. (2d) 282 (1943). 
* Wis. Stat. (1943) §260.21 (3). 
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oi process ; it was adopted to facilitate the commencement of actions 
against partnerships. Even in actions against partnerships, in order 
for a personal judgment to be binding, the parties sought to be 
bound must, at some stage of the proceedings, have been served with 
process or have entered an appearance.'® 

Evans v. Michelson” presents a trap for the unwary. Under 
Section 330.21, an action by a personal representative for wrongful 
death must be brought within two years from the date of the accident, 
and the service of a notice of claim for injury within two years, pur- 
suant to Section 330.19 (5) is not sufficient to prevent the action 
from being barred by the statute, if the action is not actually started 
within that time. Most personal injury practitioners are well aware 
of the statute requiring service of a notice of claim for injury within 
two years, but in wrongful death cases it should be kept in mind that 
service of notice of injury is not sufficient. 


B. VENUE 


The statutes provide that the proper venue of an action resulting 
from an automobile accident is either the county in which the acci- 
dent occurred or the county in which the defendant resides.” State 
ex rel. Boyd v. Aarons*' holds that the county of “residence” of the 
defendant’s liability insurance carrier is, under the statute, proper 
venue in an automobile accident case. This case, which is apparently 
of first impression, is a logical outgrowth of the authorization to the 
injured party to bring an action directly against the insurance car- 
rier. 


C. JURISDICTION 


Kusick v. Kusick** presents the rule, based on comity, that a 
court of concurrent jurisdiction should not interfere in a pending 
matter in another circuit. In a previous suit for divorce between the 
parties, the circuit court for Marquette County had refused to grant 
the divorce, but had awarded the plaintiff wife custody of the chil- 
dren and support money.** Thereafter, a second suit for divorce was 
commenced in the circuit court for Dane county. The Dane county 





See Stangarone v. Jacobs, 188 Wis. 20, 205 N.W. 318 (1925). 

" 241 Wis. 423, 6 N.W. (2d) 237 (1942). 

*” Wis. Stat. (1943) §261.01. 

* 239 Wis. 643, 2 N.W. (2d) 221 (1942). 

* 243 Wis. 135, 9 N.W. (2d) 607 (1943). 

*Such a judgment seems unusual, but apparently is quite proper. 
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circuit court granted the divorce. The divorced wife then applied to 
have the Dane county judgment amended to increase the support 
money. The appeal was from the amended judgment increasing the 
support money. It was held that in view of the proceedings in the 
Marquette county circuit court, the circuit court for Dane county had 
no jurisdiction to increase the allowance for support of the children. 
Where the court’s power to act is concerned, the parties cannot con- 
fer jurisdiction by stipulation. The circuit court for Marquette 
county had assumed and retained jurisdiction over the welfare of the 
children and a court of concurrent jurisdiction should not interfere. 
The court rests the rule on public policy to prevent a multiplicity of 
suits. 

Hicks v. Hardy** and Razall v. Razall** both emphasize that the 
county court is the proper forum for litigation which directly con- 
cerns estates and testamentary trusts. In the Hicks case, the widowed 
plaintiff brought an action to have her rights under her husband’s 
will restored, alleging that a former executor of her husband's estate 
and the attorney had fraudulently conspired to induce her to take 
at law rather than under the will. The supreme court held that such 
a complaint did not state a cause of action for fraud, but an action in 
equity in the county court administering the estate. Hence, the cir- 
cuit court was without jurisdiction and should have certified the case 
to the county court. The Razall case held that the circuit court in a 
divorce proceeding should not undertake to charge a testamentary 
trust with the payment of alimony ; an adequate remedy was afforded 
by the county court, and any charge on the trust should be made 
there. 


D. Pre-TRIAL 


In Klitzke v. Herm,”® the court held that an order entered in a 
pre-trial conference and specifying the issues for trial is not an 
appealable order, and incidentally took occasion to discuss the pur- 
pose and scope of the pre-trial conference. 

The pre-trial or conciliation conference, a comparatively new de- 
vice, was introduced to Wisconsin in 1940. Our supreme court has 
heretofore had no occasion to discuss the subject and the practice has 
varied from circuit to circuit and from judge to judge. In some cir- 
cuits, the judges seem to have interpreted the pre-trial conference 





* 241 Wis. 11, 4 N.W. (2d) 150 (1942). 
* 243 Wis. 15, 9 N.W. (2d) 72 (1943). 
* 242 Wis. 456, 8 N.W. (2d) 400 (1943). 
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as primarily a means of forcing a settlement in order to avoid the 
expense of jury trials. In other circuits, pre-trial conferences appear 
to have been dismissed perfunctiorily by both the bench and bar as a 
mere preliminary skirmish before trial. In the instant case, the 
supreme court indicates that the pre-trial conference to be effective 
should not be interpreted as either a trial in chambers without right 
of appeal or an informal opening statement; it should be used as a 
mechanism for the simplification of the issues and condensation of 
the evidence so that, if a trial is necessary, it may proceed with a 
minimum of waste motion. 

The case should not be construed as expressing the view that 
settlement, if it can be effected without undue pressure from the 
judge, is to be discouraged ; it is, rather, an attempt to point out the 
value of pre-trial procedure, if approached properly by the judge and 
the attorneys. The case presents an excellent summary of previous 
pre-trial experience in this and other states and will materially aid 
all our pre-trial judges and lawyers. 


E. Discovery 


In Estate of Briese,*" the novel theory was advanced, but re- 
jected, that an attorney might be adversely examined under Section 
326.12 as the agent of the opposing party. The court held that an 
attorney, at least an attorney whose alleged agency was predicated 
on his retainer for the very litigation in which discovery is sought, 
is not an agent within the meaning of the statute. 

In McGeoch Bldg. Co. v. Dick and Reuteman Co.,?* the court 
sanctioned the common, but heretofore somewhat doubtful practice 
of making a sort of subpoena duces tecum of the order to appear 
before a court commissioner for adverse examination. It was held 
that the court commissioner, under Section 325.01, may compel the 
production of documents and other instruments of evidence. It was 
also held that such an order was not an order granting a provisional 
remedy so as to be appealable under Section 274.33 (3). 


The general rule is that an application for inspection of a docu- 
ment in possession of the adverse party must set forth facts showing 
the materiality of the document, and mere general recitations of 
materiality are insufficient. In Cespuglio v. Cespuglio,?® however, 





* 238 Wis. 516, 300 N.W. 235 (1941). 
* 241 Wis. 267, 5 N.W. (2d) 804 (1942). 
* 238 Wis. 603, 300 N.W. 780 (1941). 
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it was held that an application for inspection of a written statement 
and affidavit regarding an accident in the possession of the defendant 
insurer, although supported only by general assertions of materiality, 
was saved by reference to the defendant insurer’s answer in which 
the insurer had itself alleged the materiality of the documents as 
constituting false statements and the basis for a policy defense of lack 
of cooperation by the insured. The court concluded that on the whole 
record the relevancy of the papers was apparent, and, since the re- 
quirement of relevancy and materiality was designed to protect the 
party in possession of the papers against “indiscriminate exploration 
into matters extrinsic to the merits”, that the defendant insurer, 
after its own allegation of the relevancy of the papers, could not 
complain. Moreover, the fact that the policy defense, if established, 
would only prevent recovery against the insurer and not necessarily 
preclude recovery from the insured, does not alter the ruling. The 
plaintiff under Section 85.93 has a right of action directly against 
the insurer and in such action, the insurer is entitled to set up the 
defense that it is not liable under the terms of its policy. 


F. JUDGE AND JuRY 


In Ernst v. Karlman* the court overruled its former decision in 
Haskins v. Thenell*! that in a case of a head on collision, if the jury 
in its special verdict answers that each of the two drivers negligently 
invaded the path of the other, it must then answer a further question 
as to which of the two drivers first invaded the path of the other. 
In the Ernst case, the jury had found that each of the two drivers 
had negligently invaded the path of the other and that the negligence 
was equal, but reported that it could not agree on which of the two 
drivers first invaded the path of the other. The trial judge granted 
a new trial on the ground that in cases of head on collisions where 
both drivers were found to have negligently invaded the path of the 
other, the Haskins case required the submission of a question as to 
which of the drivers first left his side of the road. The supreme court 
pointed out that the jury in the Haskins case had not found the negli- 
gence equal, and that decision, even if correctly decided, would not 
require the submission, in the Ernst case, of a question as to which 
driver first invaded the path of the other. The verdict in the Ernst 
case finding that both drivers negligently invaded the path of the 








” 242 Wis. 516, 8 N.W. (2d) 280 (1943). 
232 Wis. 97, 286 N.W. 555 (1939). 
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other and that the negligence was equal was complete without such 
a question. 

The court recognized, however, that the decision in the Haskins 
case invited inconsistent verdicts, as, under the emergency rule, an 
answer that each driver negligently invaded the path of the other 
would be inconsistent with a finding that one driver first turned left 
and thus created an emergency which would justify the other driver 
in leaving his side of the road. The issue as to which driver first 
turned left is not a vital issue of ultimate fact and should no longer 
be submitted as a question in a special verdict; it should be covered 
by appropriate instructions on the emergency rule and comparative 
negligence. 


G. New TRIAL F 


Mahoney v. Thill®* is interesting in that it presents a situation in 
which a new trial was necessary in order to enable the jury to assess 
the comparative negligence, although the jury had once found the 
percentages of negligence. In the special verdict, the jury had found 
the plaintiff free from negligence and had also assessed his percent- 
age of negligence at 20 per cent. On motions after verdict, the trial 
court had changed the jury’s answer finding the plaintiff free from 
negligence and had ruled that the plaintiff was negligent as a matter 
of law. The trial court had then proceeded to enter judgment for the 
plaintiff for 80 per cent of his damages in accordance with the jury’s 
findings as to comparative negligence. On appeal, however, it was 
held that, while the verdict finding plaintiff both free from negligence 
and 20 per cent negligent would not of itself require a new trial since 
the question as to comparative negligence was only to be submitted 
if both parties were found negligent, nevertheless, when the trial 
court ruled that the plaintiff was negligent as a matter of law, judg- 
ment could not then be entered in accordance with the percentages 
fixed by the jury because the jury had never properly passed on the 
negligence question. Under the form of the verdict there was no 
basis for the findings as to comparative negligence. 


In Myhre v. Hessey,** the jury’s assessment of damages was also 
necessarily discarded. There the jury had assessed the damages in 
one sum, although there were two causes of action. It was held that 
the judgment dismissing the first cause of action required a new trial 





241 Wis. 359, 6 N.W. (2d) 239 (1942). 
* 242 Wis. 638, 9 N.W. (2d) 106 (1943). 
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of the second because the damages were not apportioned between the 
two. 


H. Propate PRACTICE 


Estate of Joyce** apparently presented the first occasion the court 
has had to consider the effect of Section 310.08 since its amendment 
in 1935. The statute, prior to 1935, had provided that the decree 
admitting to probate the will of a decedent domiciled in another state 
should be limited to affect only real estate in this state. This provi- 
sion was eliminated by the amendment of 1935. In Estate of Joyce, 
the testator had died domiciled in Texas, but probate proceedings 
were instituted in Wisconsin some time before the will was admitted 
to probate in Texas. Prior to the time the will was admitted in 
Texas, the county court in Wisconsin had treated the probate pro- 
ceedings here as primary and had extended its administration to both 
real and personal property. After the will was admitted in Texas, 
the county court in Wisconsin treated its proceedings as ancillary. 
On the appeal, it was held that, in view of the amendment of the 
statute in 1935, the county court procedure was proper, that until 
the will was admitted to probate in the state of the testator’s domicil, 
the probate court in Wisconsin might properly administer both real 
and personal property. Apparently, the law now is, in Wisconsin at 
least, that although the testator dies domiciled outside the state, pro- 
bate proceedings in Wisconsin will be treated as primary until the 
will is admitted to probate in the state of domicil, and only thereafter 
should the Wisconsin probate be regarded as ancillary. 

In Estate of Satow* the court, without deciding on the admis- 
sibility in evidence of a determination of a German court that a 
legatee was dead based on the testimony of a sister that he had been 
absent for several years, indicated disapproval of the practice of 
applying to a foreign court for the determination of a fact in issue 
in a court in this state. If the testimony of the sister residing in 
Germany was desired, it might have been taken by deposition. 

The cases involving efforts to collect double liability on bank 
stock from the estate or the heirs of a deceased stockholder have 
created some uncertainty as to the proper practice to be followed by 
a potential creditor who wishes to preserve the contingent liability of 
the deceased. In Banking Commission v. Reinke,*® the claim of the 





‘ed 238 Wis. 370, 298 N.W. 579 (1941). 
* 240 Wis. 622, 4 N.W. (2d) 147 (1942). 
“ 241 Wis. 362, 6 N.W. (2d) 349 (1942). 
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banking commission against a distributee, although it did not become 
absolute until after the time for filing claims had expired, was held 
barred by failure to present it to the county court for allowance 
within one year in accordance with Section 313.23.57 The court held 
that the language of Section 313.22 was mandatory, that contingent 
claims must be presented to the county court and proved, even though 
final judgment has been entered, so long as there are assets in the 
estate under the control of the county court, and if such a claim is 
not presented within one year after it becomes absolute, it is barred 
and the creditor may not proceed against the heirs. It is only where 
the estate has not only been assigned, but in fact distributed and the 
executor discharged within the year after the claim has become ab- 





—_ applicable sections, Wis. Stat. (1943) are as follows: 

313.22 
Contingent claims. Contingent claims against a decedent’s estate 
which cannot be allowed as debts shall, nevertheless be presented to 
the court and proved, and they shall be embraced in a statement 
like that provided in section 313.06. The court may order the ex- 
ecutor or administrator to retain in his hands sufficient estate to 
pay contingent claims when the same become absolute; or if the 
estate is insolvent, sufficient to pay a percentage thereof equal to 
the dividends of the other creditors. 
$313.23 
Contingent claims; when allowed, how paid. When a contingent 
claim, which was duly presented, shall become absolute it may be 
allowed, upon due proof made within one year after it becomes 
absolute, in the same manner as other claims. If such contingent 
claim shall be allowed the creditor shall be entitled to receive 
payment thereon to the same extent as other creditors. 
$313.25 
Liability of heirs and legatees for claims. When a contingent claim 
shall have become absolute and been allowed, and the executor or 
administrator shall not have sufficient assets to pay such claim, the 
creditor may recover such part of his claim as the executor or ad- 
ministrator has not assets to pay from the heirs, devisees or legatees 
who have received property from the estate that was liable for the 
payment of the debts of the decedent. 
§287.19 
Action against heirs and legatees; what may be recovered; costs. 
If an action mentioned in section 287.18 be brought the plaintiff 
must show that he has been or will be unable, with due diligence, to 
collect his debt or some part thereof by proceedings in the county 
court or from the personal representatives of the decedent and that 
he brings his action pursuant to sections 313.22 to 313.25; and in 
such event the plaintiff may recover the value of all the assets 
received by all the defendants if necessary to satisfy his demand, and 
the amount of recovery shall be apportioned among the defendants 
in proportion to the value of the property received by each of them; 
and the costs of the action shall be apportioned in like manner; but 
no allowance or deduction shall be made from such amount on 
account of other heirs or legatees or devisees to whom assets have 
also been delivered or paid. The judgment shall express the amount 
recovered against each defendant for damages and costs. 
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solute, and the creditor has thus been deprived of the full year in 
which to present his claim, that an action may be maintained directly 
against the heirs without filing a claim. 


Schafer v. Bellin Memorial Hospital** and Banking Commission 
v. Best®® two cases where the creditor was allowed to recover from 
the legatees, were distinguished in the Reinke case on the ground that 
in each case the estate had actually been distributed and the adminis- 
trator discharged before the expiration of one year after the con- 
tingent claim became absolute, so that the creditor was deprived of 
the full year in which to present his claim. The opinion does not 
mention Cleary v. Boyle*® which held that under the statutes in ex- 
istence in 1929, the banking commission might bring an action in 
circuit court directly against the personal representative to recover 
for double liability without filing a claim, even though several years 
had elapsed after the claim became absolute, during which there 
remained assets in the hands of the administrator. 

The Reinke case infers that if the estate is distributed and the 
executor discharged at any time before the expiration of one year 
after a contingent claim becomes absolute, there is no necessity for 
the contingent creditor to present his claim against the estate and 
the only limitation on proceeding directly against the heirs is the 
regular statute of limitations. Such an interpretation seems directly 
contrary to Sections 313.22 and 313.23 as presently worded. These 
sections prior to their amendment in 1933 were expressly permissive, 
not mandatory, stating that contingent claims “may” be presented to 
the court and “if” presented may be allowed.*! The statutes now 
provide that contingent claims “shall” be presented, and “when” 
such a claim, “which was duly presented” shall become absolute, it 
may be allowed. These sections now seem to require that a con- 
tingent claim be presented within the time limited for other claims 
so as to give the court an opportunity to require the executor to 
retain sufficient assets to satisfy the claim in the event it becomes 
absolute, and if it is not so presented be barred. The revisor’s note 
to the amendment of 1933 expressly stated that no good reason was 
apparent for leaving the presentation of contingent claims optional 
and, in accordance with this policy, Section 313.24, which formerly 
expressly provided that a claim which accrued or became absolute 





* 219 Wis. 495, 264 N.W. 177 (1935). 
* 219 Wis. 526, 264 N.W. 176 (1935). 
“ 230 Wis. 583, 284 N.W. 506 (1939). 
“ Wis. Stat. (1931) §§$313.22, 313.23. 
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after the time for filing claims expired might be presented at any time 
within one year after such claim accrued or became absolute, was 
repealed in 1933. On the whole it would seem that a contingent 
creditor should be required to file his claim along with other credi- 
tors or be barred. There are certain situations in which it may be 
difficult if not impossible, for a contingent creditor to present his 
claim within the time limited for filing claims,** but such instances 
are few and the occasional inequity which might result should be 
outweighed by the desirability of providing finality for final judg- 
ments assigning estates. The fact that payment is not due on the 
claim, or many never become due, should not relieve the creditor of 
the duty of presenting it within the time limited so that provision 
may be made for it in the estate proceedings. The Reinke case, 
however, apparently extends the time for presenting a contingent 
claim to one year after it becomes absolute if the estate is still in the 
process of administration, despite the repeal of Section 313.24, and 
relieves the creditor from the necessity of filing at all if the estate 
lias been distributed and the executor discharged during the year 
after the claim becomes absolute. 


I. APPELLATE PRACTICE 


1. Right to Appeal 


In re Farmers Exchange Bank* decided that the 1935 amend- 
ment to Section 274.09 (1) worked no change in the rule that the 
right to appeal is purely statutory and does not exist unless expressly 
granted ; where the law creates a new remedy and does not provide 
for an appeal, no appeal lies. The attempted appeal in this case was 
from an order of the circuit court overruling objections by the bank- 
ing commission to the account of the trustees of the bank’s segre- 
gated trust. The court held that Section 220.08 (19), providing for 
the supervision of the administration and liquidation of segregated 
trusts by the circuit court, created a new remedy and did not invoke 
the general equity jurisdiction of the court. Consequently, since the 
statute provides no right of appeal from an order entered by the 
circuit court in the exercise of its superintending power, no right to 
appeal exists. Moreover, Section 274.09 (2) providing for an appeal 





“For example, a contingent liability for assessment on mutual insurance may 
not become fixed or absolute until some time after the policyholder’s death. 
“242 Wis. 574, 8 N.W. (2d) 535 (1943). 
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from orders and judgments rendered on appeals to review proceed- 
ings of administrative boards and tribunals does not authorize an 
appeal in such a case; there was no proceeding before the banking 
commission; the circuit court’s jurisdiction under Section 220.08 
(19) is original and not appellate. 

The case ends an uncertainty as to the scope of Section 274.09 
(1) since its amendment in 1935. Section 274.09 (1) now provides: 


“Appeals to the supreme court may be taken from the circuit 
courts unless expressly denied and also from the county courts 
except where express provision is made for an appeal to the 
circuit court and from any court of record having civil juris- 
diction when no other court of appeal is provided. Appeals 
may be taken from interlocutory judgments.” 


The words “unless expressly denied” were added by the ~~ 
ment of a revisor’s bill in 1935. Despite the fact that, prior to Its 


amendment, this section had been interpreted as designating the 
courts from which and to which appeals were to be taken where 
otherwise authorized,** the present wording of the statute permits 
the inference that the right of appeal is general, and that an appeal 
to the Supreme Court from the circuit court or county court is au- 
thorized unless expressly denied. However, any uncertainty which 


may have resulted from the wording of the statute has now been 
eliminated and before an appeal will lie, specific authorization must 
be found for it. 

In Fox River Paper Co. v. International Brotherhood* it was 
held that an order of the circuit judge appointing a third arbitrator 
in a labor dispute, pursuant to the terms of the labor agreement, was 
not an appealable order. The defendant union had obtained an order 
to show cause, based on the arbitration agreement and directed to 
the company arbitrator, requiring him to show cause why the circuit 
judge should not appoint a third arbitrator pursuant to the agree- 
ment; thereafter, the circuit judge had entered an order appointing 
a third arbitrator. The attempted appeal from this ordér was dis- 
missed on the ground that it was well settled that parties cannot by 
agreement confer jurisdiction of the subject matter on a court. There 
was no proceeding in court; the court had no jurisdiction, and no 
appeal could be taken from the order in question. 

The decision is no doubt correct, biit it arouses curiousity as to 





“Puffer v. Welch, 141 Wis. 304, 124 N.W. 406 (1910); Petition of Long, 
176 Wis. 361, 187 N.W. 167 (1922). 
“242 Wis. 113, 7 N.W. (2d) 413 (1943). 
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the effect of the purported order appointing a third arbitrator. There 
was no proceeding in court and the court was without jurisdiction 
to enter such an order, but it would not seem to follow that the order 
was necessarily of no effect. It would seem that regardless of wheth- 
er or not the order appointing the third arbitrator had any effect as 
an order of the court or the judge in his official capacity, the arbi- 
tration agreement was valid and enforceable as such and that the 
court did not mean to imply, in deciding that the order was entered 
without jurisdiction, that the selection of the third arbitrator was nut 
binding on the parties to the agreement. 


2. Notice of Appeal 


In contrast to the usual cases involving construction of the re- 
quirement that notice of appeal must be served on all adverse par- 
ties,*® Estate of Krause*™ presented a somewhat unusual situation. 
In another appeal resulting from the same contest,** the appellants 
in Estate of Krause had been held not to be adverse parties upon 
whom service of notice of appeal was necessary. Consequently, the 
respondent in the instant case, where the position of the parties was 
reversed, contended that the appellants could not be considered 


aggrieved parties entitled to appeal. The court held, however, that 
to be an aggrieved party it was not necessary that one should be an 
adverse party if the position of appellant and respondent were re- 
versed and the decision that the appellants were not adverse parties 
on the other appeal did not prevent them from prosecuting the in- 


stant appeal. 


Maas v. W. R. Arthur Co.* settles an apparent conflict. Even 
with the aid of Section 269.51 (1) providing for the waiver of irreg- 
ularities in appeals, there must be an attempt to serve a notice of 
appeal on the adverse party or the supreme court will be without 
jurisdiction. Moreover, the respondent has no power to waive the 
failure to serve a notice of appeal. In the Maas case, the appellant 
had made no attempt to serve a notice of appeal, but the respondent 
had stipulated that the want of service be waived and had affirma- 





“Will of Krause, 240 Wis. 72, 2 N.W. (2d) 733 (1942); Estate of Pitcher, 
240 Wis. 356, 2 N.W. (2d) 729 (1942); Will of Hughes, 241 Wis. 257, 5 N.W. 
(2d) 791 (1942); Will of Steindorff, 242 Wis. 89, 7 N.W. (2d) 597 (1943); 
Miller v. Miller, 243 Wis. 144, 9 N.W. (2d) 635 (1943); Gaber v. Balsiger, 
242 Wis. 314, 10 N.W. (2d) 290 (1943). 

240 Wis. 502, 3 N.W. (2d) 696 (1942). 

“ Will of Krause, 240 Wis. 72, 2 N.W. (2d) 733 (1942). 

“239 Wis. 581, 2 N.W. (2d) 238 (1942). 
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tively requested the supreme court to take jurisdiction of the appeal. 
The court, however, held that, while a defective service of notice of 
appeal might be waived by conduct creating a statutory waiver under 
Section 269.51 (1), if there is not even an attempt to serve such a 
notice on the statutory party, the court cannot take jurisdiction. 

In Turneaure v. Tax Commission,™ the court had said that the 
requirement of service of a notice of appeal went only to the juris- 
diction of the person, was for the benefit of the opposite party and 
may be waived. It would have been reasonable to suppose that, if 
a notice of appeal is for the benefit of the opposing party, not only a 
defective service of notice of appeal but a failure to serve such a 
notice, might be waived. However, the rule appears to be that if 
there is no attempt to service a notice of appeal, the court cannot 
take jurisdiction, even if the opposing party requests it. 


EVIDENCE 


The cases during the period surveyed which involved the rules of 
evidence confined themselves for the most part to the application of 
established rules to particular fact situations.51 However, one deci- 





” 207 Wis. 436, 240 N.W. 807 (1932). 
*\ PRESUMPTIONS AND JUDICIAL NOTICE: 

Schoenburg v. Klapperich, 239 Wis. 144, 300 N.W. 237 (1941); 
Bowen v. Industrial Commission, 239 Wis. 306, 1 N.W. (2d) 77 
(1941); Martin v. Smith, 239 Wis. 314, 1 N.W. (2d) 163 (1941); 
Milwaukee Malleable & Grey Iron Works v. Industrial Commission, 
239 Wis. 610, 2 N.W. (2d) 197 (1942); Estate of Pardee, 240 Wis. 
19, 1 N.W. (2d) 803 (1942); State ex rel. Stafe Central Committee 
of Progressive Party v. Board of Election Commissioners of Mil- 
waukee, 240 Wis. 204, 3 N.W. (2d) 123 (1942); Estate of Satow, 
240 Wis. 622, 4 N.W. (2d) 147 (1942); West Milwaukee v. Berg- 
strom Mfg. Co., 242 Wis. 137, 7 N.W. (2d) 587 (1943); State ex rel. 
Priegel v. Northern States Power Co., 242 Wis. 345, 8 N.W. (2d) 
350 (1943); City of Washburn v. Ellquist, 242 Wis. 609, 9 N.W. 
(2d) 121, 10 N.W. (2d) 292 (1943). 

Res GESTAE: 
Ready v. Hafeman, 239 Wis. 1, 300 N.W. 480 (1941); Kowalsky 
v. Whipkey, 240 Wis. 59, 2 N.W. (2d) 704 (1942); State v. Hoffman, 
240 Wis. 142, 2 N.W. (2d) 707 (1942). 

Paro, Evipence RULE: 
Frank v. Schroeder, 239 Wis. 159, 300 N.W: 254 (1941); Randall v. 
Beidle, 239 Wis. 285, 1 N.W. (2d) 71 (1941); Wilson v. Andrews, 
240 Wis. 304, 3 N.W. (2d) 356 (1942); Wendt v. Manegold Stone 
Co., 240 Wis. 638, 4 N.W. (2d) 134 (1942); Norris v. Wittig, 241 
Wis. 543, 6 N.W. (2d) 831 (1942); Valley Refrigeration Co. v. Lange 
Co., 242 Wis. 466, 8 N.W. (2d) 294 (1943). 

TRANSACTIONS WITH DECEASED: 
Estate of Pardee, 240 Wis. 19, 1 N.W. (2d) 803 (1942); Jackowska- 
Peterson v. D. Reik & Sons Co.. 240 Wis. 197, 2 N.W. (2d) 873 
(1942); Estate of Krause, 241 Wis. 41, 4 N.W. (2d) 122 (1942); 
Nolan v. Standard Fire Ins. Co., 243 Wis. 30, 9 N.W. (2d) 74 (1943). 
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sion, a criminal case, is of sufficient general interest to merit com- 
ment. 

In State v. Hoffman,*” the court took occasion to issue a warning 
of the danger in the common practice of admitting evidence under a 
stipulation providing that counsel need not constantly renew his 
objection to a certain line of testimony. The court emphasized that 
such a stipulation does not eliminate the rule that objections to testi- 
mony must be specific in order to effectively preserve error on 
appeal. If such a stipulation is entered, care must be taken to state 
the specific grounds of the objection; a mere general objection is 
insufficient. 


REMEDIES 


A. DAMAGES 


Landskron v. Hartford Accident & Indemnity Co.** should be 
interesting to automobile practitioners. The plaintiff, a wife suing 
for personal injuries, had attempted to include in her items of dam- 
ages expenses for hospitalization and nursing care. It was held that, 


since the wife did not specifically agree to pay for these services, nor 
request that the bills be made to her personnally, these items were 
properly obligations of her husband and not damages which the wife 
could recover in her claim. The husband apparently should bring a 
separate action to recover for the expenses caused him as the result 
of his wife’s injuries. This rule is the logical result of the old doc- 
trine that a wife is not personally liable for medical treatment and 
other necessaries furnished her unless she specifically agrees to pay 
for them. In these times, it would seem that the legislature would be 
justified in removing many of the peculiarities which surround the 
personal rights and obligations of married women. 


B. Quo WaRRANTO 


State ex rel. Brister v. Weston™* held that the writ of quo war- 
ranto does not lie to remove a public officer for alleged misconduct : 
its only function is to try title to the office, and, in the absence of a 





204 Wis. 142, 2 N.W. (2d) 707 (1942). 
* 241 Wis. 445, 6 N.W. (2d) 178 (1942). 
“241 Wis. 584, 6 N.W. (2d) 648 (1942). 
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statutory provision making an office forfeit for misconduct, the only 
remedy is removal by recall. 

The case arose out of the alleged misconduct of two members of a 
school board in agreeing to act on the board as sort of instructed 
delegates of a labor organization. An action of gus warranto was 
brought against the two board members alleging that such an agree- 
ment was contrary to their duty as public officials to exercise their 
own individual judgment and discretion and constituted misconduct 
justifying their removal. The court held that the remedy for such 
a situation, if any were needed, was political and not judicial. 


C. INJUNCTION 


In Goodland v. Zimmerman,” the court refused to grant the 
governor’s petition to enjoin the “integrated bar bill” on the grounds 
that the publication of a bill was a part of the legislative process and 
the court has no right to interfere with the workings of the legis- 
lature. Moreover, the governor has not the interest or capacity to 
maintain a suit to enjoin publication of a bill. The case is chiefly 
interesting because of its unusual conclusion. After deciding that it - 
had no authority to enjoin the publication of the bill, the court con- 
cluded that it would, nevertheless, keep a record of the proceedings 
and, on its own motion, determine the validity of the act when it had 
been published. Instances in which the supreme court volunteers to 
assume the burden of passing on the validity of legislation are rare. 
The bill, as drawn, however, provided that the integration of the bar 
be undertaken by the supreme court and the court logically concluded 
that, if it was to attempt to comply with the direction of the legisla- 
ture, it must necessarily and of its own motion undertake to decide 
on the validity of the bill under which it was to act. 

McClutchey v. Milwaukee County’® appears to settle an old con- 
flict. A taxpayer who is not injured cannot seek an injunction to 
restrain evasion of the law or enforce a purely public right. Such 
suits should be brought by the district attorney and not a private 
citizen. 


E. DecLaRAToRY JUDGMENTS 


Two new decisions have now added to the categories within 
which declaratory relief may or may not be granted. In State ex rel. 





© 243 Wis. 459, 10 N.W. (2d) 180 (1943). 
* 239 Wis. 139, 300 N.W. 224, 300 N.W. 917 (1941). 
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State Central Committee v. Board of Election Commissioners,®" the 
court decided that the action of the Milwaukee Board of Election 
Commissioners, in failing to appoint members of the Progressive 
party as ballot clerks and naming Socialist party members instead, 
was not a matter of statewide concern or present emergency and it 
was error to assume original jurisdiction even for limited purpose of 
determining whether declaratory relief should be granted. 

In Cheese Makers Mutual Casualty Co. v. Duel,®® the court held 
that the plaintiff insurance company was entitled to a declaratory 
judgment on whether or not a statute, passed after the company’s 
organization and requiring casualty companies to maintain a $50,000 
surplus, applied to the plaintiff. The insurance company, however, 
was not entitled to a declaratory judgment on the question of wheth- 
er it must pay an assessment levied against it by the defendant in- 
surance commissioner in his capacity as liquidator of another com- 
pany. Other proceedings were pending at the time of the application 
for declaratory relief which would determine plaintiff’s obligation to 
pay the assessment, and, while it might benefit plaintiff to do so, it 
is not the purpose of the declaratory judgment statute to interfere 
in the orderly progress of liquidation and permit the plaintiff to 
obtain a separate and advance consideration of its assessment liability. 


F,. SuMMARY JUDGMENT 


Petrie v. Roberts*® resulted from an action for malicious prosecu- 
tion in which the lower court had refused to grant the defendant's 
motion for summary judgment dismissing the complaint. The order 
was reversed on appeal. The court quoted with approval a statement 
in King v. Apple River Power Co.,® to the effect that in a malicious 
prosecution action where the evidentiary facts are not disputed, the 
question of whether or not there was probable cause to justify the 
defendant is solely a question of law for the court. It then went on 
to decide, as a matter of law, that on the undisputed facts shown, 
the defendant had acted on the advice of counsel and with probable 
cause and his motion for summary judgment dismissing the com- 
plaint should have been granted. 

The majority opinion is accompanied by a vigorous dissent by 
Mr. Justice Fowler insisting that the real issue raised by the plead- 





* 240 Wis. 204, 3 N.W. (2d) 123 (1942). 
* 243 Wis. 406, 10 N.W. (2d) 125 (1943). 
” 242 Wis. 539, 8 N.W. (2d) 355 (1943). 

131 Wis. 575, 111 N.W. 668 (1907). 
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ings was whether or not the defendant fully and fairly stated the 
facts to counsel and the district attorney’s office and whether he acted 
in good faith and in reliance on the advice of these attorneys in insti- 
tuting the criminal proceedings. The dissent contends that these are 
questions for the jury that might be answered differently after the 
defendant had been subjected to cross examination and should not 
be decided by the court through the mechanism of the summary 
judgment statute. In Myhre v. Hessey,®' which also arose out of an 
action for malicious prosecution and which was decided in the same 
term, in an opinion by Mr. Justice Fowler, it was held that the evi- 
dence raised a jury question and the jury was warranted in finding 
both lack of probable cause and lack of malice. 

The summary judgment statute causes a great deal of confusion 
because, while its purpose may be easily stated, it is exceedingly 
difficult to apply. It is relatively simple to state that the summary 
judgment statute was not designed to permit the trial of contested 
issues of fact on affidavits, but, rather, to afford a summary method 
for disposing of frivolous and sham causes of action or defenses. 
It is difficult, however, to determine whether the complaint, answer 
and affidavits presented on the motion raise a bona fide issue of fact 
or reveal a sham or frivolous cause of action or defense. Any lawyer 
with a modicum of skill can prepare a complaint, answer or affidavit 
which will present an apparent issue of fact; it is only necessary for 
the defense to adopt the simple expendient of denying sufficient 
information and putting the adversary to his proof. If it is only 
necessary for the record to present a contested issue of fact in order 
to defeat a motion for summary judgment, the statute is easily 
avoided, and, if the court is not to be permitted to weigh the evidence 
submitted on the motion, and decide the issues, the statute will only 
be available in cases where the pleadings present no semblance of a 
contested issue of fact. 

The confusion does not result from any inherent fault in the 
remedy, but from the terminology which has grown up around it. 
Lawyers and judges alike should realize that summary judgment is 
one means of disposing of issues of fact, when the evidence produced 
on the motion is sufficient to enable the court to rule as a matter of 
law. When a motion for summary judgment is granted, it does not 
mean that no contested issue of fact was presented; it merely means 
that the evidence produced on behalf of the moving party is of 
sufficient weight to convince the trial judge that he is able to decide 





"242 Wis. 638, 9 N.W. (2d) 106 (1943). 
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the issue himself without requiring the services of a jury. When the 
motion is denied, it simply means that the judge feels that the ques- 
tion is close enough to warrant placing the burden of decision on a 
jury. Labeling the first situation a sham or frivolous cause of action 
or defense and the second a bona fide contested issue of fact does not 
miake for clarity. 

Judges have always been considered able to decide issues of fact 
without infringing on the right to a jury trial where the evidence 
on one side was sufficient to justify a ruling as a matter of law. 
Unless the constitution somehow incorporates the right to insist that 
neither the judge should rule on an issue as a matter of law or the 
jury find as a fact until after there has been a full grown trial, we 
should drop all talk of contested issue of fact and sham and frivolous 
complaints or defenses and frankly recognize that a motion for sum- 
mary judgment is really a means of bringing on a preliminary and 
abbreviated trial in order to determine whether the evidence on 
behalf of the moving party is sufficient to enable the judge to rule on 
the issue as a matter of law, or whether it must be left to a jury. 

The instant case is an illuminating departure from previous opin- 
ions discussing summary judgment since both the majority and dis- 
senting opinions recognize the problem as fundamentally whether or 
not the case requires a jury trial, without floundering in the termi- 
nology of bona fide contests or sham and frivolous complaints and 
answers. Possibly, the better intuition was on the side of the dissent, 
since the very nature of the action was such that it would be difficult 
to produce, without a trial, a sufficient preponderance of evidence to 
justify a ruling as a matter of law. 





NOTES AND COMMENTS 


CoNSTITUTIONAL LAW—FuRTHER DEVELOPMENTS UNDER THE 
Rute oF Erie R. v. Tompkins—‘Under the mandate of Erie R. Co. 
v. Tompkins,’ we face the unenviable duty of determining the law of 
five states on a broad and vital issue which the courts of those states 
have not even discussed.”* With these words a federal court focused 
attention on one of the many problems confronting those courts as 
they endeavor under the rule of Erie R. v. Tompkins to ascertain and 
apply state law. Moreover, in the recently decided case of Meredith 
v. City of Winter Haven,’ the United States Supreme Court held 
that a federal court could not decline to decide a case which is prop- 
erly brought before it simply because the court experienced great 
difficulty in determining the applicable state law. 

In Meredith v. City of Winter Haven, the plaintiffs, who were 
owners and holders of General Refunding Bonds issued in 1933 by 
the defendant City of Winter Haven, brought suit in a federal court 
seeking an injunction restraining the defendant from calling and 
retiring the bonds without providing for payment of the attached 
deferred-interest coupons. Under the Florida constitution munici- 
palities had the power to issue bonds only after approval by a ma- 
jority of the votes cast in a referendum in which a majority of the 
freeholders of the municipality participated, but this was not required 
in the case of “refunding” bonds. The question to be decided was 
whether the provision for deferred-interest coupons could legally be 
included in the Refunding Bonds of 1933 without a referendum. In 
Andrews v. City of Winter Haven,* which involved the same issue 
and which was decided by the Supreme Court of Florida four days 
after suit in the Meredith case was begun, it was held that the de- 





304 US. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938). There the court said: 
“Except in matters governed by the Federal Constitution or by Acts of Con- 
gress, the law to be applied in any case is the law of the State. And whether 
the law of the State shall be declared by its Legislature in a statute or by its 
highest court in a decision is not a matter of federal concern. There is no federal 
general common law.” 

*Sidis v. F-R Pub. Corporation, 113 F. (2d) 806 (1940). Occasionally, but 
not often, the federal courts have expressed dissatisfaction at the difficulties con- 
fronting them or at the role they play in applying the rule of the Erie case. In 
Weisser v. Mursam Shoe Corporation, 127 F. (2d) 344 (1942), the court spoke of 
“the old untrammeled days before Erie R. Co. v. Tompkins”. And in Richardson 
v. Commissioner of Internal Revenue, 126 F. (2d) 562 (1942), the court said: “In 
searching for the correct legal rule to be used in reaching our answer, we are not 
here compelled by Erie R. Co. v. Tompkins to play the role of ventriloquist’s 
dummy to the courts of some particular state; as we understand it, ‘federal law’ 
not ‘local law’ is applicable.” 

*64 S.Ct. 7 (1943). 

“148 Fla. 144, 3 So. (2d) 805 (1941). 
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ferred interest coupons were invalid. Basing its decision on this 
recent case, the district court dismissed the complaint on the ground 
that it failed to state a cause of action. Plaintiffs contended, how- 
ever, that this latest decision by the Florida supreme court was in- 
consistent with decisions prior to the date on which the bonds were 
issued,® and also that the court had not had its attention directed to 
previous Florida decisions, holding that under Florida law a contract 
is governed by the laws declared at the time the contract was made.® 
Recognizing that in the Andrews case the validity of the deferred- 
interest coupons was decided without any reference to the necessity 
of applying the law which prevailed when the bonds were refunded, 
and being in doubt as to exactly what the Florida court had held 
previous to 1933 regarding the validity of deferred-interest coupons, 
the Circuit Court of Appeals declined to decide the case on its merits 
and dismissed without prejudice to the right to proceed in the state 
courts.’ In reversing the Circuit Court of Appeals, the United States 
Supreme Court said, “But we are of the opinion that the difficulties 
of ascertaining what the state courts may hereafter determine the 
state law to be do not in themselves afford a sufficient ground for a 
federal court to decline to exercise its jurisdiction to decide a case 
which is properly brought to it for decision.”* 

The Supreme Court does not deal with the second contention of 
the Plaintiff? other than to state that so far as it appeared the ques- 
tion had not been passed upon by the Florida courts. 


Two primary problems confronted the federal courts upon” having 
the Meredith case returned to it under a mandate to decide the case 





° Citing: Sullivan v. City of Tampa, 101 Fla. 298, 134 So. 211 (1931); State 
v. City of Miami, 103 Fla. 54, 137 So. 261 (1931); State v. Special Tax School 
District No. 5 of Dade County, 107 Fla. 93, 144 So. 356 (1932). 

* Citing: Columbia County Commissioners v. King, 13 Fla. 451 (1870); 
State ex rel. Nuveen v. Greer, 88 Fla. 249, 102 So. 739 (1924). 

*The court was aware that there is no machinery by which parties in a 
federal court can take a case to a state supreme court to obtain the overruling of a 
case badly decided there, and believed that on questions involving matters of 
general public concern in a particular state on which the state law was unsettled, 
a federal court should remit the litigants to the state court. 

See Joseph C. Hutcheson, The Erie-Tompkins Case and the Doctrine of 
Precedent, Advance or Retreat, 14 U. or Cr1nn. L. Rev. 259, 275 (1940). 

“Chief Justice Stone in his opinion distinguishes a different class of cases in 
which a federal court may avoid an unnecessary decision of constitutional questions 
by enabling the parties to litigate in the state courts preliminary questions of state 
law, the outcome of which may render a decision on the constitutional questions 
unnecessary. Railroad Commission v. Pullman Co., 312 U.S. 496, 61 S.Ct. 643, 
85 L.Ed. 971 (1941), which is noted in 54 Har. L. Rev. 1379 (1941), Thompson v. 
Magnolia Petroleum Co., 309 U.S. 478, 60 S.Ct. 628, 84 L.Ed. 876 (1940); City 
of Chicago v. Fieldcrest Dairies, 316 U.S. 168, 62 S.Ct. 986, 86 L.Ed. 1355 (1942), 
where it was held to be the duty of the federal court to stay proceedings when 
a suit is pending in the state courts and the parties to that action are not 
strangers to the federal court action. 

*This involved the question of whether in the event the deferred-interest 
coupons were held invalid, the plaintiffs were entitled under the resolution of 
the city commissioners authorizing the Refunding Bond issue to recover the 
principal and interest of an equivalent amount of bonds refunded. 
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on its merits. The court was obliged, first of all, to pass upon the 
merits of the plaintiff’s initial contention when “a careful reading of 
the Florida cases dealing with the validity of contracts for refunding, 
and bond refunded, without vote of the people, leaves us in consid- 
erable doubt as to what on these facts the law of Florida now is or 
will be declared to be.”4° A finding in the defendant’s favor on this 
issue would raise the second problem, one of deciding the remaining 
issue without the guidance of any previous Florida decisions. 

Erie R. v. Tompkins, it will be remembered, went no further 
than to state that the federal courts must follow state law as declared 
by its highest court."! It is believed that the Meredith case contains 
the first pronouncement of the Supreme Court since Erie R. v. 
Tompkins as to the proper approach to be employed by a federal 
court in reaching a decision when confronted with conflicting state 
decisions. Had this case been brought before the Supreme Court of 
Florida, that court, faced with previous conflicting opinions, could 
have disposed of the case in what it believed to be a sound and just 
manner by disregarding, or distinguishing, or repudiating prior de- 
cisions.'? Its statement of how the case ought to be decided would be 
in itself a statement of the law of Florida. 

A far more difficult task confronts the federal court, however. 
Its duty is defined by the Supreme Court as follows: The most recent 
rulings “must be taken as controlling here unless it can be said with 
some assurance that the Florida Supreme Court will not follow them 
in the future... .” This pronouncement emphasizes the importance 
of the most recent state decision; it also indicates the Supreme 
Court’s concept of what constitutes state law and the role of the 
federal courts in following it. For it seems clear that a federal court 
cannot disregard the most recent decision merely because in its esti- 
mation a better rule should be applied ; rather there must be sufficient 
grounds for a reasonable conviction that the state court itself would 
not follow its most recent decision. 

While this, on its face, leaves the door open for a departure from 
a most recent decision, it is submitted that the freedom of a federal 
court to do so is very limited, and the trend of the decisions since the 
Erie case seems to indicate that this is true. In Moore v. IVinois Cen- 
tral Railroad Co.," involving the application of a Mississippi statute 
of limitation, the Circuit Court of Appeals'* did not follow the inter- 
pretation given that statute by the Mississippi Supreme Court when 
that court heard the same case on appeal prior to its transfer to fed- 
eral jurisdiction. The federal court reasoned that since the Missis- 
sippi Supreme Court did not regard itself bound on a second appeal 
by its previous decision, the federal court, upon having the case 





"134 F. (2d) 202, 207 (1943). 
“ 304 U.S. 64 (1938). 
"2 See Arthur L. Corbin, The Laws of the Several States, 50 Yate L. J. 762, 


"312 US. 630 (1941). 
“112 F. (2d) 959 (1940). 
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removed to its jurisdiction, ‘stands in place of the Supreme Court of 
Mississippi and with the same power of reconsideration.”!® Exercis- 
ing the prerogative which it had assumed, the Circuit Court of Ap- 
peals held that under its interpretation of the facts in the case the rule 
ot an earlier Mississippi decision should apply. The Supreme Court, 
however, pointed out that even prior to the Erie case federal courts 
applied state statutes of limitation in accordance with the interpreta- 
tion given such statutes by the highest court of the state. It held that 
even though there were previous decisions dealing with the con- 
structions of the statute, the federal court should follow the latest 
adjudications uf the state court.1® This is especially interesting when 
considering the Meredith case, since the lower federal court no doubt 
believed that had the true nature of the fact situation, as it under- 
stood it, been brought to the attention of the state court, the latter 
would have followed its earlier decision. Apparently the Supreme 
Court didn’t consider this sufficient grounds for not following the 
most recent decision. 

In Vandenbark v. Owens-Illinois Glass Co.,1* it was held that 
where there has been a change of decision in the state courts subse- 
quent to judgment in the federal district court, the Circuit Court of 
Appeals must follow the latest adjudication of the state court. “Any 
other conclusion would but perpetuate the confusion and injustices 
arising from inconsistent federal and state interpretations of state 
law.” Again, this seems to indicate a reluctance to allow much free- 
dum to lower federal courts in departing from the latest state deci- 
sions. Much the same attitude has been taken by the Supreme Court 
toward decisions of intermediate state courts on questions hitherto 
not passed upon by the highest court of the state.* Taking these 
developments into consideration, the circumstances in the Meredith 
case of a recent Supreme Court decision on the very issue and in- 
volving the same facts would make it seem as though the federal 
court could do nothing other than follow that decision. 

However, should the federal court believe that it can with some 
assurance conclude that the state court would not follow its most 





112 F. (2d) 959, 964. The lower court was undoubtedly influenced by its 
belief that the matter probably was not one involving a question of local law. 
“Ii the matter were only one of Mississippi law we might well abide by the courts 
later expression, but because it involves the interpretation and application of a 
collective contract of railway employees we should re-examine the law.” 

"° Citing with approval and quoting from Bauserman v. Blunt, 147 U.S. 647, 
654 (1893). 

311 U.S. 538 (1940). 

* Fidelity Union Trust Co. v. Field, 311 U.S. 169, 61 S. Ct. 176 (1940); 
West v. American Telephone and Telegraph Co., 311 U.S. 223, 61 S. Ct. 179 
(1940) ; Six Companies of California v. Joint Highway District No. 3 of State of 
California, 311 U.S. 180, 61 S.Ct. 186 (1940); Stoner v. New York Life Ins. Co. 
311 U.S. 464, 61 S.Ct. 336 (1940) holding that federal courts must abide by de- 
cisions of state intermediate courts on matters of state law unless the court is 
convinced that the highest court of the state would decide otherwise. See Arthur 
L. Corbin, The Law of the Several States, (1941) 50 Yate L. J. 762 (1941). Also 
1941 Wis. L. Rev. 528. 
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recent decision, it must demonstrate that its disposition of the case 
is the one which the state court would itself make, being careful to 
bring the decision within past pronouncements of that court. In 
Hudson v. Moonier’® the Supreme Court reversed the federal circuit 
court because that court had treated the question as one of general 
law. The circuit court entered its decision®® before Erie R. v. Tomp- 
kins and consequently made no pretense of being obligated to follow 
state law. The issue was whether a party to a contract could be held 
liable to a third person for injuries resulting from a breach of that 
contract. The leading case of the state,”! decided nearly fifty years 
before, held there was no liability on that particular basis. The 
federal court, following more recent developments on this point of 
law,”” held that a duty existed. Obviously, the court felt that should 
the Missouri Supreme Court pass on the subject, it would follow the 
more recent trend and disregard its earlier decision. The federal 
court was merely deciding the matter as it believed the state court 
would. Yet it was reversed for not following state law.”* In re- 
deciding the case after reversal, it arrived at the same result by 
finding that a duty existed. This time, however, there was no men- 
tion of the MacPherson case or the Restatement of Torts. Instead 
the court based its decision upon other holdings found within the 
same earlier Missouri case,** which it had formerly refused to follow. 
The court was therefore careful to predict what the Missouri court 
would hold by basing its prediction on specific Missouri rulings, in- 


stead of reasoning that the Missouri court would most likely follow 
trends being developed elsewhere. Not infrequently the lower fed- 
eral courts have similarly expressed what they conceive their role 





* 304 U.S. 317 (1938). 

*94 F. (2d) 132 (1938). Facts of the case: Plaintiff, employee of the Guthrie 
Company, lessee of trucks, was injured by truck because defendant, lessor of the 
trucks, had not kept trucks in proper repair as it was obligated to do under its 
contract with the Guthrie Co. 

* Roddy v. Missouri Pac. Ry. Co., 104 Mo. 234, 15 S. W. 1112 (1891). 

“MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916); 
Johnson v. Cadillac Motor Car Co., 261 F. 878 (1919); Flies v. Fox Brothers 
Buick Co., 196 Wis. 196, 218 N.W. 855 (1928); Kalinowski v. Truck Equipment 
Co., 237 App. Div. 472, 261 N.Y.S. 657 (1933) American Law Institute Restate- 
ment of Torts, Section 404. 

*102 F. (2d) 97 (1939). 

* Roddy v.. Missouri Pac. Ry. Co., 104 Mo. 234, 15 S.W. 1112, (1891). The 
rules relied upon by the federal court as a basis for its second opinion were: 
(1) A party undertaking to furnish a construction contractor with instrumen- 
talities who retains control over them for purposes of repair owes to contractor 
and his employees the duty of care over such matters as he retains control. (2) 
Separate employers directing their activities toward a common end from which 
both will profit owe duty of care to other employer and his employees. (3) Any 
person who undertakes the performance of an act which, if not done with care, 
will be dangerous to the persons or lives of others will be liable for injuries 
resulting to such persons because of those acts. It is interesting to note that the 
Missouri court in the Roddy case believed that the fact situation there, which is 
very similar to that of the Moonier case, did not bring the case within the last 
stated rule. The federal court in the Moonier case felt that it was the strongest 
reason for finding a duty existing for the defendant to use reasonable care. 
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under the Erie case to be by asserting that they are bound by the 
language of a state court even though it means applying a rule with 
which they heartily disagree.” The duty of a federal court, as indi- 
cated by the attitudes of the Supreme Court and the lower federal 
courts, is to decide a case as the state court would decide it and not 
as the state court should decide it.2* Thus, the federal court deciding 
the Meredith case would not, it is believed, be sustained should it, 
upon finding a sharp conflict in the state decisions, pursue a course 
of arriving at anything that appears to be an independent decision on 
the matter.27 The result it reaches might be the same whether it pre- 
dicts what the state court would do on the grounds that it is the 
only reasonable thing it could do, or on what the state court has 
specifically done in the past. Yet, under the Erie case, in order to 
avoid the appearance of arriving at an independent decision, or of 
deciding the case as the state court should decide it, both of which 
are objectionable, the federal court must somehow bring its decision 
within the past pronouncements of the state court. 

The remaining problem in the Meredith case, and one which was 
nientioned but not dealt with by the Supreme Court, was that of how 
a federal court should decide the case according to state law when 
there exists no state decisions in point. This problem has frequently 
been dealt with by federal courts, and a number of them have taken 
the position that in the absence of any state decision on the matter 
being considered, a federal court is free to arrive at an independent 
decision, following if necessary the decisions of other states.** Others 
have held that it is the duty of a federal court to determine as far as 
possible the nature of state law by giving weight to appropriate dicta 
in state decisions and by a process of reasoning from what the state 
court had held in analogous situations.” It is believed that the latter 





* Cochran v. M&M Transp. Co., 112 F. (2d) 241, 244 (1940); Mayer v. 
Puryear, 115 F. (2d) 675, 678 (1940), “We are now abliged to follow the decisions 
of the state courts, irrespective of our views as to the correctness of, or the policy 
manifested in, these decisions.”; General Petroleum Corporation of California v. 
Dougherty, 117 F. (2d) 529, 539 (1941); Fort Wayne Corregated Paper Co. v. 
Anchor Hooking Glass Corporation, 130 F. (2d) 471, 473 (1942), “Here we take 
the state law as the state courts have declared it without speculating upon the 
question whether, as an original proposition, we should reach the same conciusion 
or not.” 

* See McCormick and Hewins, The Collapse of General Law in the Federal 
Courts, 33 Inu. L. Rev. 126 (1939). 

See Edward S. Stimson, Swift v. Tyson—What Remains, 24 Cornell L. Q., 
54, 67 (1939), for the view that where there are conflicting state decisions the 
federal court ought to be able to disregard the latest decision and re-examine the 
question in an attempt to reach the best solution. 

* Hagen & Cushing Co. v. Washington Water Power Co., 99 F. (2d) 614 
(1938); American Nat. Ins. Co. of Galveston, Tex. v. Belch, 100 F. (2d) 48 
(1938) ; New England Mutual Life Ins. Co. v. Mitchell, 118 F. (2d) 414 (1941); 
Wigginton v. Order of United Commercial Travelers of America, 126 F. (2d) 
659 (1942); New York Life Ins. Co. v. Rogers, 126 F. (2d) 784 (1942). 

” Yoder v. Nu-Enamel Corporation, 117 F. (2d) 488 (1941), “Where direct 
expression by an authorized state tribunal is lacking, it is the duty of the federal 
court, in dealing with matters of either common law or statute, to have regard 
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approach is more in line with the trend of events since the Erie case, 
and is the one most likely to obtain the approval of the Supreme 
Court. It will be remembered that federal courts were at one time 
under the impression that in the absence of a ruling by the highest 
court of the state, there was no necessity for following the decisions 
of intermediate appellate courts, but this has been denied by the 
Supreme Court.*° 

In concluding it might be well to note that many of the difficul- 
ties which have confronted the federal courts in cases arising under 
the diversity of citizenship jurisdiction during the last one hundred 
years relate back to a case in which the Supreme Court had to deal 
with a problem similar to that found in the Meredith case. In Swift 
v. Tyson*! the court had to decide an issue concerning which the iq 
decisions of New York were conflicting.*? To absolve the difficulty, i 
the court held that since the laws of a state are the rules enacted by I 
the legislature rather than the decisions of its courts,** it was not i 
required by Section 34 of the Judiciary Act of 1789%* to adhere 
strictly to decisions of the state court. Out of the sweeping pro- 
nouncements in the Tyson case arose the concept that on matters not i 





involving local statutes or local usages concerning rights in, and 
title to, immovable property, there was a body of common law which 
was applied by federal courts. This doctrine was extended with the 
passage of time,®° and in many cases led to undesirable results.*® 
Yet it has been contended that most of the cases in which the doc- i 
trine of the Tyson case has been applied were those in which the 
state decisions on the point of law involving were conflicting.87 A 
federal court was free in such circumstances to decide the case as it 


—— 





for any persuasive data that is available, such as compelling inferences or logical 
implications from other related adjudications and considered pronouncements.” ; 
Combs v. Equitable Life Ins. Co., 120 F. (2d) 432 (1941), “There is no Virginia 
decision directly in point; but the decisions of the Supreme Court of the state 
in respect to the general rule to be followed in the interpretation of insurance 
policies . . . indicate the construction that should be given to the policy in suit.” 

*See note 18 above. 

"16 Pet. 1 (U.S. 1842). 

“The court said: “So that to say the least of it, it admits of serious doubt, 
whether any doctrine upon this question can at the present time be treated as 
finally established; and it is certain that the court of errors have not pronounced 
any positive opinion upon it.” 

* On this matter it was said: “In the ordinary use of language, it will hardly if 
be contended that the decisions of courts constitute laws. They are, at most, only i 
evidence of what the laws are, and are not themselves laws.” 

“1 Stat. 73, 92 (1789); 28 U.S.C.A. Section 725. It thas been shown that 
Congress never intended to make any such distinction. See Charles Warren, 
New Light on the History of the Federal Judiciary Act of 1709, 37 Harv. Law 
Rev. 49 (1924). 

*Sharp and Brennan, The Application of the Doctrine of Swift v. Tyson 
Since 1900, 4 Inv. L. J., 367 (1929). 

*Benno Schmidt, Substantive Law Applied by Federal Courts—Effect of 
Erie R. Co. v. Tompkins, 16 Tex. L. Rev. 512 (1938). 

, *E. S. Stimson, Swift v. Tyson—What Remains?, 24 Corn. L. Q., 54, 64 
1938). 
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believed it should be decided, and in such circumstances, any court, 
if it is to function as a court at all, ought to be able to do likewise. 
Had Justice Story gone no further in justifying an independent 
determination of state law than to conclude that local decisions were, 
after all, only evidence of state law; had he not taken the additional 
step of declaring that the Judiciary Act of 1789 did not apply in cases 
involving state decisions; had he not made his sweeping pronounce- 
ment as to the existence of a federal common law, the present difficult 
position of federal courts would probably have been avoided. For had 
such been the case, federal courts would have been under an obliga- 
tion to follow state decisions and local constructions of state statutes, 
but only as evidence of the nature of state law. When, in the face of 
conflicting state decisions, they found it necessary to arrive at an 
independent determination of state law, they would have done so, not 
under any theory as to the existence of a federal common law, but 
rather because in exercising their usual functions as courts they were 
free to determine the law from all available sources. The Supreme 
Court itself has done this in dealing with the construction of a state 
statute.** It was the undesirable results of the belief on the part of 
the federal courts that there existed a body of federal common law 
wholly apart from state law which led to the rule of the Erie case. 
That decision not only swept away the federal common law, but in 
its application it has also deprived the federal courts of the power 
to determine for themselves the content of state law, independent of 
any theory that they were to apply federal common law. Conse- 
quently, the state decisions are not regarded as evidence of state law, 
but as the law itself, which must be strictly followed. It is under- 
standable that the Supreme Court should look upon the exercise of 
an independent judgment on matters of state law, under any circum- 
stances, as merely opening the way to a return to conditions which 
prevailed before the Erie case. But surely in cases such as the Mere- 
dith case, where the decisions of the state court are conflicting, the 
federal court could exercise its normal judicial powers and make an 
independent determination of state law without doing so under any 
theory that it was applying federal common law. However, as a 
result of the whole trend of events since the Tyson case, that does 
not now seem possible. This, it is believed, has not only placed the 
federal courts in a very difficult position, but has also limited their 
normal functions as courts. 
Witiiam E. Curitton 


ContTracts—IN REsTRAINT OF MarriaGeE—Pustic Poricy.— 
In July, 1941 the claimant, Mrs. Coan, was employed as a clerk by 
the Atlanta Gas Light Co. At the time of her employment she was 
advised that the company was employing only single girls and those 








* Folsom v. Ninety Six, 159 U.S. 611 (1895). 
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so long as they remained single. In April, 1942 claimant was mar- 
ried. The employer did not give claimant a discharge slip. Both 
parties recognized that under the employer’s rule, the employer- 
employee relationship was automatically terminated by the marriage 
ceremony. Claimant registered for and was awarded unemployment 
compensation benefits. The employer brought this action to set aside 
the award. From a lower court decision in favor of the employer, 
claimant appeals on the ground that the contract was in restraint of 
marriage, thus, contrary to public policy. 

HELD, the employer’s rule was a reasonable one, and the restraint 
(if any) was incidental to the primary lawful purpose of the con- 
tract. Hence, the contract was not contrary to public policy. Hwuiet 
v. Atlanta Gas Light Co., 28 S.E.(2d)83 (Ga. 1943). 

Contracts which have for their major purpose a general restraint 
upon a first marriage have been held void,' even where the restraint 
was to last only three months.? Such agreements are considered con- 
trary to the interests society has in the perpetuation of the race and 
against the tendency which a restraint upon one’s freedom to form 
a lawful relation may have to promote unlawful ones. The courts 
are more willing to uphold restraints upon a second marriage.‘ 
Agreements by minors not to marry until they reach their majority 
have been consistently upheld,® for here “. . . the same principles of 
public policy which annul such conditions when they tend to a gen- - 
eral restraint of marriage will confirm and support them when they 
merely preserve such reasonable and prudent regulations and sure- 
ties as tend to protect the individual from those melancholy conse- 
quences to which an overhasty, rash, or precipitate match would 
probably lead.”* In this country an agreement in a contract for 
household services providing that the employee was not to marry 
during her term of employment, though incidental to the main lawful 
purpose of the contract, has been held void.” 

The court in the instant case places great weight on the reasoning 
used in a Kansas decision,*® dealing with a similar provision in a 
teacher’s contract, where it was said that a teacher’s marriage would 





*Sterling v. Sinnickson, 5 N.J.L. 756 (1820); Chalfont v. Payton, 91 Ind. 
202 (1883) ; Chapin v. Cooke, 73 Conn. 72, 46 Atl. 282 (1900); McCoy v. Flynn, 
169 Ia. 622, 151 N.W. 465 (1915). 

* White v. Benefit Union, 76 Ala. 251 (1884). 

*35 Am. Jur., Marriage, Sec. 248. 

‘Watson v. Burnley, 150 Ga. 460, 104 S.E. 220 (1920); Lewis v. Johnson, 
212 Mo. App. 19, 251 S.W. 136 (1923); Nunn v. Justice, 278 Ky. 811, 129 S.W. 
(2d) 564 (1939). 

* Barnes v. Hobson, 250 S.W. 238 (Tex. Civ. App. 1923); Smith v. Nyburg, 
136 Kan. 572, 16 P. (2d) 493 (1932). 

* White v. Benefit Union, 76 Ala. 251 (1884). 

"King v. King, 63 Ohio St. 363, 59 N.E. 111 (1900); Lowe v. Doremus, 
84 N.J.L. 658, 87 Atl. 459 (1913); Fletcher v. Osborn, 282 Ill. 143, 118 N.E. 446 
(1917) ; McCarty v. Ennist, 7 N.J. Misc. 558, 146 Atl. 653 (1929) ; Contra Gleason 
v. Mann, 312 Mass. 420, 45 N.E. (2d) 280 (1942); Crowder-Jones v. Sullivan, 
9 Ont. L. R. 27 (C. A. 1904). 

*Grimison v. Board of Education, 136 Kan. 511, 16 P. (2d) 492 (1932). 
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interfere with the performance of the contract on her part and that, 
actually, the contract did not restrain the teacher from marrying, for | 
she still had the freedom to choose between marriage and remaining © 
single. Such an abstract use of the word “freedom” suggests, to © 
paraphrase Anatole France, the freedom of the rich as well as the | 
poor to sleep under bridges. A teacher has freedom of choice only — 
if it may be assumed that prospective husbands are always so situ-— 
ated financially that they can support non-working wives. This may ~ 
be the ideal situation, but that it is not the actual one should be 
apparent. If it automatically follows, as the Kansas court suggests,® ~ 
that marriage will prevent a teacher from performing her contract | 
satisfactorily, it is strange that the courts have usually held that 
marriage does not constitute ground for dismissal under a rule pro- 
ag for discharge of teachers for good cause.” It would seem that 7 

: employer’s incontestible right to discharge an employee for in- 
compete 2 would take care of any situations where marriage duties — 
act’ .u.y . ‘erfered seriously with an employee’s efficiency and that 7 
suc.. a restraint upon marriage as in the instant case is unnecessary, © 
hence unreasonable and void. 


Leo W. LEary 





*Grimison v. Board of Education, 146 Kan. 511, 513, 16 P. (2d) 492, 493. 
See cases collected in Note (1932) 81 A.L.R. 1033. 











